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Evolving Institutions and Transatlantic Relations

Toward a European Law

by Gil Carlos Rodríguez Iglesias

The institutions of the European Community1  integrate as well as innovate, incorpo-
rating the policies of member states and establishing new policies applicable to them.
While much has been made of the great efforts required to establish a common cur-
rency, a study of the important task of establishing a community law is also in order.
What is most interesting is that this is a legal order that has its roots in international
law but also resembles many aspects of the national European legal systems. More-
over, it presents its own very specific features—one of the most striking being its
particularly dynamic development.

This evolution is also of significance to the relationship between the United States
and Europe. Common Market law plays an ever increasing role in those transatlantic
relations. As regards judicial contacts, a delegation that included four members of the
U.S. Supreme Court paid a two-day visit to the European Court of Justice in 1998, a
visit that was returned two years later in Washington.

This paper explores some of the challenges inherent in the “europeanization” of
European national laws and, in particular, the function of European Community law
in this process. It explains how the Court of Justice moves from a starting point of
national constitutions and general principles, employs comparative law, and then
emerges with a legal order befitting a community of states, peoples, and citizens.

DEFINING EUROPEAN LAW

Community law is independent, uniform in all the member states of the com-
munity, and separate from, yet superior to, national law. It is built on all the legisla-
tion adopted by the European institutions, together with the founding treaties. The
term “European law,” however, also includes other meanings that must be considered.

On the one hand, “European law” refers to the legal system of the European
Communities. In this sense, it comprises a concept of law that has a real scientific and
legal content. Thus, in terms of legal theory, one would define the legal system of the
European Communities as a positive legal order with clearly defined rules that have
the force of law and that derive from clearly determined sources.

But “European law” can also be used as a means of conceptually categorizing the
points common to the different legal systems in Europe. Thus the expression would
include the laws common to the national legal systems as well as the laws of the
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supranational legal systems such as the European Convention on Human Rights. In
this way, this meaning refers both to a situation and to a process of europeanization of
the national European legal systems. These two meanings of “European law” are closely
linked since the European Community plays a central role in the process of the
europeanization of national laws.

A NEW LEGAL SYSTEM OF STATES AND CITIZENS

Since Van Gend en Loos in 1963,  the Court of Justice of the European Commu-
nities2 has defined European Community law as a “new legal order of international
law.” In that judgment, the court gave the following reasons to justify the definition
of this order as new:

The objective of the EEC Treaty, which is to establish a Common Market . . .
implies that this Treaty is more than an agreement which merely creates mutual
obligations between the contracting states. This view is confirmed by the
preamble to the Treaty which refers not only to governments but to peoples. It
is also confirmed more specifically by the establishment of the institutions
endowed with sovereign rights, the exercise of which affects Member States and
also their citizens. . . . The conclusion to be drawn from this is that the
Community constitutes a new legal order of international law for the benefit of
which the states have limited their sovereign rights, albeit within limited fields
and the subjects of which comprise not only Member States but also their
nationals.3

This judgment is of major historical significance since it conceives of the Euro-
pean Community not only as a community of states but also a community of peoples
and of citizens. The court made this declaration on the basis of reasoning that refers to
the stated purpose of the treaties, the institutional structure of the European Com-
munity, and its judicial organization—in particular the system of cooperation be-
tween national member-state courts and the Court of Justice provided for in the
treaties known as the preliminary reference procedure. Presently, this concept consti-
tutes an essential component of the acquis communautaire—the expression used to
describe the whole range of principles, policies, laws, practices, rights, obligations,
remedies, and objectives that have been agreed to or that have developed within the
European Community, and that all member states that have joined the European
Community since the first enlargement in 1973 are obliged to incorporate into their
own law. In 1993, when the European Community Treaty was amended, the concept
of the community as one of states, peoples, and citizens was further confirmed and
widened by the addition of new provisions on European citizenship.4

The three fundamental principles that characterize the community legal system,
in particular the principles governing the relationship between the system and the
member states, also stem from this concept of the community:

1. Direct effect, as defined in the van Gend en Loos judgment.
2. Supremacy, as defined in the Costa/Enel 5  judgment of 1964.
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3. State liability for damage caused to individuals as a consequence of
a breach of community law, recognized in the court’s judgment in
1993 in the Francovich 6  case.

The addition of this third fundamental principle completed the scheme of effective
protection of individuals’ rights under the community legal system.

The European Community is conceived of as not only a
community of states but also a community of peoples and of
citizens.

In sum, the rights of individuals protected under the community legal system
derive directly from community law without the need for any additional national
legislative intervention (direct effect); prevail over any national law found to be con-
trary to community law (supremacy); and, where these rights have been harmed by
acts or omissions of the state, give the holders of these rights a right to reparation
(principle of state liability).

SOURCES OF COMMUNITY LAW

On this basis, we next describe in the following order the constitutional prin-
ciples, legislative instruments, and general principles that form the foundation for
European law.

Constitutional Principles. The national constitutions and the constitutional values
common to the member states together constitute a source of law for the identifica-
tion and shaping of the general legal principles of community law—of particular
importance in the field of fundamental rights.

As one might expect, the treaties establishing the European Communities laid
down the rights and obligations governing the member states and the peoples of the
European Communities. They also constitute the fundamental basis for what is called
the constitution of the European Community. This notion is not a merely rhetorical
idea. On the contrary, it is a statement that the court has used to define the commu-
nity as a community of law, a community in which the principles proper to a state of
law are fully applicable. It was with the constitutional nature of the treaties in mind
that the court was able to determine the scope of judicial review and review the con-
stitutionality of legislation and other acts of the community institutions. One of the
most notable judgments in this regard was in the Les Verts case in 1986,7  in which the
court held that all acts adopted by the community institutions were subject to judicial
review even where the treaty itself did not expressly provide for the review of acts of
one of those community institutions. The court reasoned that

the European Economic Community is a Community based on the rule of law,
inasmuch as neither its Member States nor its institutions can avoid a review of



14        RODRÍGUEZ IGLESIAS
  

Seton Hall Journal of Diplomacy and International Relations

the question whether the measures adopted by them are in conformity with the
basic constitutional charter, the Treaty. . . . The Treaty established a complete
system of legal remedies and procedures designed to permit the Court of Justice
to review the legality of measures adopted by the institutions.

Again, in its Opinion 1/91 on the draft agreement on a European Economic Area , the
court reaffirmed the idea that “the EEC treaty, albeit concluded in the form of an
international agreement, none the less constitutes the constitutional charter of a com-
munity based on the rule of law.”8

The constitutional dimension of community law, however, has a wider scope
than the treaties establishing the European Communities. In an indirect way, the
community legal order also has its constitutional basis in the constitutions of the
member states. It suffices to recall in this respect that in order for each state to join the
European Community, it must have the national constitutional basis to allow it to do
so.

On the other hand, given that the member states retain a constituent power in
the community, any substantive modification that is made to the treaties in the pro-
cess of European integration—in other words, any “constitutional amendment” of
the community—first needs the necessary constitutional basis in each member state.
For example, in order to be able to ratify the Treaty on European Union of 1992, a
number of member states had to make amendments to their national constitutions,
which in some cases required national referendums on the proposed amendments. It
is worth bearing in mind that while this might seem like a procedural hurdle, in fact
these national constitutional amendments have played a substantial part in reinforc-
ing the democratic legitimacy of the community legal order and of the integration
process.

Legislative Instruments. The community institutions adopt the basic legislative
instruments used to unify the law within the community: regulations, directives, de-
cisions, and so on. These measures are particularly significant since they are in large
part immediately applicable in each of the member states by virtue of the principles
of community law.

The most common legislative instrument is the directive, a framework law that
requires the member states to adopt and implement domestic legislation within a
specified time. It is designed as a means of achieving a common law in Europe through
domestic legislation. Thus, the directive does not have direct effect unless a member
state fails to adopt and implement executing legislation or incorrectly implements the
directive.

Domestic legislation adopted on the basis of a directive has to be interpreted in
conformity with specific principles aimed at achieving the result envisaged by that
community measure of legislative harmonization. Since 1984, the relationship be-
tween directives and domestic law has been the subject of a number of important
judgments from the Court of Justice. Some of the most significant were in connection
with the European Council directive on the principle of equal treatment of men and
women in the workplace.
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The first judgment in this line of case law was in von Colson.9 In this case, a
German court questioned the compatibility of a provision of the German civil code
with the directive, and for this reason referred the matter as a preliminary question to
the Court of Justice. In its view, the German provision could only be interpreted as
providing for a very limited right to damages in a situation where a job applicant had
been discriminated against on grounds of sex.

National constitutional amendments have played a
substantial part in reinforcing the democratic legitimacy of
the community legal order and of the integration process.

The Court of Justice confirmed that, in applying national law and in particular
national legislation specifically adopted to implement the directive, the national court
had to interpret its national law in the light of the wording and the purpose of the
directive in order to achieve the result referred to in the treaty, whereby a “directive
shall be binding as to the result to be achieved.”10  Since the von Colson judgment, this
dictum has been reiterated many times as constituting the basis for interpreting na-
tional law in conformity with community law. The court went on to say that

it is for the national court to interpret and apply the legislation adopted for the
implementation of the directive in conformity with the requirements of
Community law in so far as it is given discretion to do so under national law.11

This obligation was strengthened in the Marleasing12  judgment, in which the
court held that the national court is required to interpret national legislation insofar as
it is possible in the light of the wording and purpose of the directive. This obligation
also holds in situations such as in the Wagner Miret 13 case, where the state considered
that it was not necessary to modify domestic law because it already had fulfilled the
requirements of the directive.

Although these cases concerned directives, the obligation of “sympathetic inter-
pretation” applies to any provision of community legislation, including, most impor-
tantly, the treaties. Thus the principle of free movement of goods, which is provided
for in the treaty, has had quite an impact on the interpretation of domestic provisions
on unfair competition. The principle of freedom of establishment, also provided for
in the treaty, has had an impact on those aspects of company law and fiscal law that
have not been harmonized.

The uniform effect of directives is not confined to the European Community.
From a legal point of view, the unification process extends in large measure to the
European Economic Area—the area comprising non–European Union (EU) member
states Norway, Iceland, and Liechtenstein. Moreover, EU directives also influence the
laws of countries belonging to neither the European Economic Area nor the Euro-
pean Community. The obvious examples are those countries in Central and Eastern
Europe that are applicants to join the community and that are now in the process of
adapting their legislation to meet the requirements of community law (although not
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legally bound to the community) and Switzerland, whose legislation has been consid-
erably influenced by the legal models adopted in the community.14

General Principles. General principles of law represent important basic values such
as the respect of fundamental rights and the principle of democracy. Some are found
in the treaty itself, such as prohibitions on discrimination on grounds of nationality
and gender, as well as the principle of sincere cooperation on the part of the member
states. Others are found in the provisions of secondary law.

Nevertheless, the general principles mainly originate in the national legal orders,
and the court’s case law has played an important role in their integration into the
community legal order. Many of these principles have been recognized by the court as
having constitutional status and have consequently constituted a parameter of legal
control (which is in fact constitutional control).

The protection of fundamental rights has been shaped by the court’s case law,
which in turn has been formed on the basis of the general principles of the laws
common to the legal systems of the member states. In the field of human rights, these
general principles usually stem from two sources:

1. the constitutional values provided for in the national constitutions
and guaranteed by the respective constitutional courts in the mem-
ber states; and

2. the European Convention on Human Rights as interpreted by the
European Court of Human Rights.

By referring to the European Convention on Human Rights, the Court of Justice
bases itself upon an already existing standard of protection of international relevance.
This means that the convention will remain a yardstick for the development of funda-
mental rights within the European Union because those rights are, as the Court of
Justice has emphasized, the expression of legal traditions common to all member
states

THE ROLE OF COMPARATIVE LAW

The European Community Treaty entrusts the Court of Justice with the task of
defining the rules governing the noncontractual liability of the community on the
basis of an analysis of comparative law.15  It goes without saying that this necessarily
implies a certain creative law-making role. The court has also used comparative law
techniques in other areas of community law. In the field of fundamental rights, for
example, the court takes the constitutional traditions of the member states and the
international treaties to which the member states are signatories as a first point of
departure.

A particularly interesting example of the use of the comparative law method was
in the AM & S16  judgment, in which the court conducted considerable research in
order to define the scope of the term “legal privilege,” whereby correspondence be-
tween lawyers and their clients benefits from special protection in antitrust proceed-
ings. There were provisions in neither primary nor secondary law in respect of this
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principle, and the court therefore asked the parties to take a position on the law of the
different member states on the question. It is interesting to note that the court consid-
ered the question of such importance that it reopened the oral proceedings in order to
allow the parties to make their arguments on the point. In the hearing, given the
importance of the principle for the legal profession, the Consultative Committee of
the Bars and Law Societies of the European Communities was granted leave to inter-
vene and made a particularly pertinent contribution. Advocate General Sir Gordon
Slynn also made a thorough study of the comparative law considerations in his opin-
ion to the court.17

In its judgment, the court confirmed that

Community law, which derives from not only the economic but also the legal
interpenetration of the Member States, must take into account the principles
and concepts common to the laws of those States concerning the observance of
confidentiality, in particular, as regards certain communications between lawyer
and client. That confidentiality serves the requirements, the importance of which
is recognized in all of the Member States, that any person must be able, without
constraint, to consult a lawyer whose profession entails the giving of independent
legal advice to all those in need of it.18

The court found that it was apparent from the legal systems of the member states
that, although the principle of such protection was generally recognized, its scope and
the criteria for applying it varied. The court concluded that

Apart from these differences, however, there are to be found in the national
laws of the Member States common criteria inasmuch as those laws protect, in
similar circumstances, the confidentiality of written communications between
lawyer and client provided that, on the one hand, such communications are
made for the purposes and in the interests of the client’s rights of defence and,
on the other hand, they emanate from independent lawyers, that is to say, lawyers
who are not bound to the client by a relationship of employment.19

Thus the court concluded that given those conditions, the confidentiality of corre-
spondence between lawyer and client is protected by community law.

It is generally the case that the different legal orders provide
similar solutions to legal problems, despite the technical and
dogmatic variations in the route taken.

As eminent legal writers and former judges of the court have pointed out,20  the
use of the comparative law method is especially common when the court is in the
process of deliberating the drafting of its judgments, although this is only rarely men-
tioned in the judgments themselves.

For the judge, a full consideration of the contrast of the different laws of the
member states is of extraordinary importance. Interestingly, the differences often are
not so great as one might expect. Indeed, it is generally the case that the different legal
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orders provide similar solutions to legal problems, despite the technical and dogmatic
variations in the route taken. Even within the Court of Justice, the differences in
approach of the judges as regards questions of substantive law are rarely attributable
to their respective legal traditions. On the contrary, the judges are more conditioned
by their national legal background when it comes to questions of procedure.

One can see an increasing process of europeanization in legal
thinking and a greater convergence among the national legal
orders.

Of course, comparative law research sometimes finds that there is no uniform
solution to be found in the law of the member states. In those cases where there is a
wide divergence among the solutions provided by the national laws, the court inevita-
bly has to make a decision itself on the scope of the concept in community law. The
judgment in the Puma case21  on trademarks is a good example. This case provided the
first opportunity for the court to interpret the concept “risk of confusion” as provided
for in the first directive on the harmonization of trademark law. There were two
incompatible approaches to this concept. The court, charged with providing a single
interpretation applicable throughout the community, had to decide between the Ger-
man and the Benelux approaches, in the end opting for the German model.

FINAL CONSIDERATIONS

When dealing with a question of European Community law, the most important
thing to bear in mind is that in contrast with the national legal orders, the European
Community legal order is neither an isolated nor an insulated legal phenomenon.
One of its essential features is its integration with the national legal orders. The prin-
ciples of direct effect, supremacy, and liability precisely refer to the relationship be-
tween the community’s legal order and those of its member states.

The creation of a European law does not entail the suppression or substitution of
national legal orders but rather the coexistence and joint operation of a plurality of
legal orders. The upshot of the development of community law has been intense legal
harmonization, brought about in two ways:

1. common community legislation, which prevails over national legis-
lation; and

2. legislation adopted on a national level that in substance constitutes
a common law across the different national legal orders.

One can also see an increasing process of europeanization in legal thinking and a
greater convergence among the national legal orders. This convergence, which has
resulted in a proliferation of common legislative provisions, has been the subject of a
number of studies made in the fields of constitutional law as well as in administrative
and private law.22
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Insofar as this process of europeanization extends beyond the boundaries of Eu-
ropean Community or European Economic Area law, it constitutes more of a phe-
nomenon of culture than of positive law. A two-way process is at work: European
Community law has been a determining factor in the europeanization process, which
in turn has had an impact on the development of community law itself.

The process of unifying law is not without limits, however. The legal order of the
European Communities is based on principles of both conferred powers and
subsidiarity, both of which constitute limits on the scope of community laws. Thus,
important areas of the law, such as criminal or family law and the law on property and
succession, continue to be governed wholly if not exclusively by the domestic law of
the member states.

Lastly, it is important to stress that European law does not question in any way
national or regional identity or its specific legal features. On the contrary, such spe-
cific roots are an essential element to the European legal culture. The European Com-
munity and its law derive strength not in spite of the diversity of its members, but
because of it.
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