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Abstract: The article will discuss the rights of refugees in the Commonwealth Caribbean.
It will first discuss the legal categorization of a “refugee” under international law and the
extent to which the rights of the asylum seeker and a refugee particularly the principle of
non-refoulement exist as customary international law. The article will then evaluate how
Commonwealth Caribbean courts treat international law with respect to domestic law and
within the State’s constitutional paradigm. Thereafter, the article will examine the ways in
which Commonwealth Caribbean courts may appropriately use both international treaty law
and customary international law not only as an interpretive tool but also as a means to restrict
the scope of the statutory provision. The article will finally demonstrate how international law
and customary international law can be used to establish substantial protection in domestic
law for those seeking asylum or for refugees in a situation where there are no domestic refugee
regulations but where there is a written constitution.

INTRODUCTION AND BACKGROUND

he ‘Commonwealth Caribbean’ are those independent states in the Caribbean

Sea and in Central and South America that were formally British colonies
and include Antigua and Barbuda, The Bahamas, Barbados, Belize, Dominica,
Grenada, Guyana, Jamaica, Saint Lucia, St. Kitts and Nevis, St. Vincent and the
Grenadines and Trinidad and Tobago. Although recent focus from the regional and
international community has been on the exodus of Venezuelans to other South
American countries, the movement of Venezuelan nationals to Commonwealth
Caribbean jurisdictions raises profound political and legal questions. The lack of
implementing regulations or legislation on asylum policies in many Caribbean
countries leaves the ever-increasing population of people claiming refugee status
in a greater legal limbo. Yet the lack of formal implementation need not leave
refugees without legal protection in Caribbean jurisdictions. This article aims to
demonstrate that both international treaty law and customary international law
may appropriately be used as aids to constitutional interpretations that can in turn
protect asylum seekers or refugees from being repatriated to their home countries.
The article will discuss the rights of refugees and discuss the legal categorization
of a “refugee” under international law and the extent to which the rights of the
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asylum seeker and refugee exist as customary law, particularly regarding the
principle of non-refoulement. Furthermore, the article examines the way in
which Caribbean courts treat international law with respect to domestic law and
within the State’s constitutional paradigm. That examination demonstrates that
international law currently plays a role in two ways: as an interpretative tool, and
of direct application. In this section, the article will explore the use of customary
international law not only as an interpretive tool but also as a means to restrict the
scope of the statutory provision, rather than to clarify the content. The article will
then evaluate whether the customary international law can be used to establish
substantial protection in domestic law for those seeking asylum or for refugees in
a situation where there are no domestic refugee regulations but where there is a
written constitution.

Regionally, the Commonwealth Caribbean is confronted with an increasingly
complex phenomenon of mixed migration that includes asylum-seekers, refugees,
victims of human trafficking and stateless persons. Several countries in the
Commonwealth Caribbean are hosting increasing numbers of Venezuelans, in
circumstances where the small size and limited absorption capacity of the concerned
countries has particularly negatively impacted these host nations. Following global
and regional trends, the number of new asylum-seekers in the Commonwealth
Caribbean has significantly increased, with refugees from 32 countries from across
the world, including Venezuela and Cuba, entering the Commonwealth Caribbean.
The deteriorating situation in Venezuela has led to a significant increase in the number
of Venezuelans seeking asylum in 2017 and the first half of 2018 in the Americas,
including Trinidad and Tobago. The United Nations High Commissioner for Refugees
(UNHCR) is working with an estimated 40,000 Venezuelans in Trinidad at the end
of 2017.! The UNHCR considers all Venezuelans to be persons of concern and in
need of protection.” The Commonwealth Caribbean, with their small populations and
constrained economies, are challenged in facilitating the volume of people seeking
asylum. This new state of affairs highlights the inadequacy of the domestic legal
frameworks for refugee law in the region.

THE R1GHTS OF REFUGEES

The definition of “refugee” in the 1951 Refugee Convention has dominated the
landscape of refugee law for the past three decades. The definition states that the
term “refugee” applies to any person who:

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable, or owing to such fear,
is unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
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residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.?

In 1984, this definition was expanded in the Americas by Conclusion III of the
1984 Cartagena Declaration. While it is technically non-binding, it is incorporated
in the domestic legal framework of many countries in Central and South America.
It adds to the definition of refugees:

persons who have fled their country because their lives, safety or freedom
have been threatened by generalized violence, foreign aggression, internal
conflicts, massive violation of human rights or other circumstances which
have seriously disturbed public order.*

In addition to the 1951 definition from the Refugee Convention, the UNHCR
recognizes refugees as “individuals who are outside their country of origin and
who are unable or unwilling to return there owing to serious threats to life, physical
integrity or freedom resulting from generalized violence or events seriously
disturbing public order.””

One of the most fundamental principles of asylum and international refugee
protection is the principle of non-refoulement.® The 1951 Refugee Convention
prohibits contracting states from expelling or returning a refugee in any manner to
the frontiers or territories from which they seek protection.”

Being recognized as a refugee in international law is vital, as it brings a host
of other internationally binding rights, including civil and socio-economic rights.
These rights include the provision of housing, welfare and travel documents.®
A refugee has the same rights as any other foreigner who is a legal resident of
the state.” Human Rights Council Resolution 30 further outlined that states are
obligated to guarantee equality between citizens and non-citizens to enjoy their
civil, political, economic, social and cultural rights recognized under international
law. These rights are articulated especially in the Universal Declaration of Human
Rights, the International Covenant on Economic, Social and Cultural Rights, and
the International Covenant on Civil and Political Rights.'

In the Commonwealth Caribbean, there are three types of jurisdictions:
countries with refugee legislation; countries that have signed the Refugee
Convention but do not have any domestic refugee laws; and those who have not
signed or ratified the Refugee Convention and have no domestic refugee laws.
Only Belize has domestic legislation incorporating the Refugee Convention, while
Trinidad and Tobago and Jamaica are parties to the Refugee Convention and the
1967 Protocol but never incorporated the Convention into domestic law but have
refugee policies. Since Belize possesses effective legislation for the protection of
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asylum seekers and refugees, this article will consider the second and third types
of jurisdiction mentioned above. It is significant to note that in 2014, Trinidad and
Tobago’s government adopted a national policy to address asylum and refugee
matters. The policy states that recognized refugees should be entitled to a series of
rights including travel documents, identity papers, authorization to work, and right
to education. In practice, those who apply for asylum or are granted refugee status
are not allowed access to legal employment, leaving many vulnerable or destitute
with limited access to the education system.'" The question of the enforceability of
this policy raises the intractable tensions that are present in dualist systems. The
definition of the term “refugees” and the concept of non-refoulement taken from the
Refugee Convention do not establish any direct rights in domestic law. The primary
claims of refugees in these countries will rather have to be either that the Refugee
Convention and the principle of non-refoulement is constitutionally guaranteed or
that the concept of non-refoulement has become a norm of customary international
law and has been incorporated into the law of the country.

COUNTRIES THAT HAVE SIGNED THE CONVENTION BUT HAVE NO
DOMESTIC LEGISLATION

The countries in the Commonwealth Caribbean are dualist states, meaning
unincorporated treaties do not automatically become part of domestic law. Further
steps are needed to incorporate these international treaties into national law.
Unlike monist legal systems, where international law is incorporated directly into
the domestic legal system, in the Commonwealth Caribbean, the state normally
needs to pass domestic legislation to change the domestic law to the rules of law
accepted in treaties.'> However, there are cases that have established that even if
an international convention is not expressly incorporated into domestic law, its
provisions are justiciable." In this regard, the Refugee Convention therefore can be
used to construe the constitutional provisions or legislation regarding asylum and
immigration and to review the policy and individual decisions of the immigration
officials.

The constitutions in the Caribbean generally declare themselves to be the
supreme law of the land and state specifically that any other law which conflicts
with them is void to the extent of its inconsistency with the constitution.’* The
constitutions of Commonwealth Caribbean countries also guarantee the enjoyment
of various fundamental human rights. The fundamental rights under the various
constitutions include the right to life, the prohibition against cruel, inhuman or
degrading treatment or punishment, equality or non-discrimination, the right to
private and family life, and protection of the law. The constitutions also provide
that a person who alleges that any of his or her fundamental rights contained in the
constitution has been, is being, or likely to be infringed upon in relation to him or
her, may apply to the High Court for a remedy. The High Court is therefore given

Seton Hall Journal of Diplomacy and International Relations



REFUGEES IN THE COMMONWEALTH CARIBBEAN

the power under the constitutions to grant remedies for enforcing or securing the
enforcement of the provisions of the constitution of which the person concerned
is entitled.

The international community typically accepts the notion that constitutional
rights are applicable to non-nationals who are subject to the jurisdiction of the
state, especially regarding immigration matters. In Naidike et al v. Attorney General
of Trinidad and Tobago, a Nigerian citizen had been employed as a doctor in
Trinidad under a work permit that was successively renewed. When another work
permit renewal application was refused, he was arrested and detained, pending
deportation. The detention was made without a prior ministerial declaration
required under the Immigration Act, that he had ceased to be a permitted entrant.
He brought constitutional proceedings claiming that the non-renewal of his work
permit and his unlawful arrest and detention violated his fundamental human
rights and freedoms contrary to the Constitution of Trinidad and Tobago. The
Judicial Committee of the Privy Council (Privy Council), the final appellate court
for Trinidad and Tobago held that he had a legitimate expectation that the minister
would not refuse the renewal of his work permit without good reason after he had
been given a proper opportunity to be heard. Since that was not done, the refusal
was unconstitutional. In short, no person under the authority and control of a state,
regardless of his or her immigrant status, is devoid of legal protection for his or her
fundamental and non-derogable human rights.

The principle of non-refoulement, as articulated in Article 33 of the Refugee
Convention, is broad in scope, offering expansive protection to refugees. The
scope of the principle under relevant human rights law treaties is even broader
than that contained in the Refugee Convention. In international human rights
law, the principle applies to numerous instances including torture and other cruel,
inhumane, or degrading treatment the rights to life and integrity as well as grave
forms of sexual and gender-based violence." The prohibition of non-refoulment has
also been interpreted to include instances regarding lack of medical treatment.'¢

The European context provides an important parallel legal situation as many
of the Caribbean bills of rights are modelled after the European Convention of
Human Rights. The European Convention on Human Rights (ECHR) does not
contain any explicit reference to the right to asylum. However, the European Court
on Human Rights (ECtHR) has provided protection to asylum seekers through
interpretation of Article 3, the prohibition against cruel, inhuman, or degrading
treatment or punishment of the Convention. This right has been interpreted by the
Court as providing an effective means of protection against return to places where
there is a risk that an individual would be subjected to torture or to inhuman or
degrading treatment or punishment.”” While asylum cases were most frequently
considered under Article 3 of the ECHR, non-refoulment has also been contemplated
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for protection under other provisions within the ECHR, such as the right to life,
prohibition of slavery, servitude and compulsory labour, right to liberty and security,
right to a fair trial, right to respect for private and family life, right to freedom of
thought, conscience and religion, freedom of expression, freedom of assembly and
association, prohibition of discrimination in the enjoyment of ECHR rights.'

Analogously, the lack of incorporation of the agreement regulating asylum
claims does not absolve a state from its constitutional responsibilities. Therefore,
it is argued that the domestic courts can use international law to likewise interpret
the constitutional rights under Caribbean constitutions to include the notion that
non-citizens must not be returned or removed to a country or territory where they
are at risk of being subject to serious human rights abuses.

THE USE OF INTERNATIONAL LAW IN CONSTITUTIONAL
INTERPRETATION

The use of international law in domestic courts has a long and storied
history in Commonwealth Caribbean jurisprudence. It is well established in
the Commonwealth Caribbean that international human rights norms and
commitments play an important role in the interpretation of domestic constitutional
provisions. As then President of the Caribbean Court of Justice (CCJ) de la Bastide
and former Justice of the CCJ, now President of the CC]J, Justice Saunders explained
in their joint judgment in AG v. Joseph and Boyce:

There is a distinct, irreversible tendency towards confluence of domestic
and international jurisprudence. At the domestic level, the jurisprudence
of international bodies is fully considered and applied. In determining the
content of a municipal right, domestic courts may consider the judgments
of international bodies.”

In the joint judgment the judges emphasized that international law was not mere
window dressing and that the court would not treat internationally accepted
standards in human rights as being capable of simply being ignored on the domestic
plane.?

In Cal v. Attorney General of Belize, a formative case on indigenous rights,
former Chief Justice Conteh explained the value of the pronouncements of
international human rights tribunals interpreting treaties within their remit, noting
that while the pronouncements of an international tribunal like the Inter-American
Commission on Human Rights do not bind the Court, where appropriate they can
be persuasive.” In Reyes v. R, the Privy Council endorsed the dicta of then Justice
of Appeal of the Eastern Caribbean Supreme Court Saunders, to the effect that
the countries of the Caribbean are not unique in that the Courts cannot consider
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the standards adopted by humankind in other jurisdictions.”? The Courts see
the constitutions as imposing an obligation upon the state to conform to certain
“irreducible” standards that can be measured in degrees of universal approbation
and ought to be considered.” Therefore, there is a strong interdependence between
the domestic constitutional provisions and international human rights norms with
the greater recognition of “universal standards of human rights, accepted at the
domestic and international level.™*

In Minister of Home Affairs v. Fisher, Lord Wilberforce of the Privy Council
stated that the ECHR and other international human rights instruments were
antecedents to the Caribbean Bills of Rights and so provided the framework for
the drafting of Commonwealth Constitutions and as a result call for their generous
interpretation.” The constitutions of the Caribbean are also considered to be living
instruments that are always speaking and are subject to interpretation in order to
accommodate changing social realities in light of evolving international human
rights standards.” As a result, where the Constitution uses broad and general
language in relation to fundamental rights, judges have a duty to give interpretations
that prevail in the contemporary period.”

Therefore, it is suggested that the provisions of the right to life, prohibition
against cruel,inhumane, or degrading punishment or treatmentamong others under
the Caribbean constitutions should be interpreted consistent with international law
so as to provide protection to those seeking refugee protection. It is suggested that
this approach will more fully reflect the generous approach called for in Minister
of Home Affairs v Fisher, avoiding the oft-quoted “austerity of tabulated legalism*

Ambiguity

Caribbean courts directly and indirectly bridge the gap between international
law and domestic law by interpretive processes, thereby incorporating these
otherwise unincorporated international treaties. In Boyce v. R,* the Privy Council
elaborated on the principle sometimes called the rule of “harmonious construction™®
that where the domestic law, including the Constitution, is ambiguous—in that it is
capable of an interpretation that conforms and conflicts with the state’s international
legal obligations under a human rights convention—the court should choose the
meaning that accords with the obligations that the treaty imposes. More recently,
in Maurice Tomlinson v. The State of Belize ¢ The State of Trinidad and Tobago, the
CC]J assessed the importance of international law in interpreting the domestic law of
Belize and Trinidad and Tobago to be consistent with its international obligations.*
The CCJ stated that in common law jurisdictions, like the Caribbean, there is a
sacrosanct rule that statutory provisions should if at all possible be interpreted
as compliant with the State’s treaty obligation. This rule of construction applies
to at all statutes, as a general canon of statutory interpretation. This principle of
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statutory interpretation applies equally in the realm of constitutional interpretation.
The constitutional provisions for the protection of fundamental rights are often
drafted vaguely, with details left to interpretation by the courts. Such rights include
due process of law and life and personal liberty, which are expressly enumerated in
constitutions across the Caribbean. In the recent case of Caleb Orozco v. the AG of
Belize,** the Court extended the protections of the equality and other fundamental
rights in the Belizean Constitution to gay men. The Court relied on the Universal
Declaration on Human Rights (UDHR) and the International Covenant on Civil
and Political Rights (ICCPR) to conclude that discrimination on the ground of sex
under the Belizean Constitution includes discrimination on the ground of sexual
orientation. Likewise, in relation to the constitutional right to life, courts may give
effect to the state’s international law obligation to act consistently with the objects
and purpose of the Refugee Convention. States like Trinidad and Tobago and Jamaica
have signed the convention but have not incorporated it into domestic legislation.

Legitimate Expectation

In an effort to minimize the pitfalls of dualism, another way in which
Commonwealth Caribbean courts use unincorporated treaties was set out in the
CC]J decision AG v. Joseph and Boyce.”» The CCJ held that, in some circumstances,
ratification of a treaty could give rise to the legitimate expectation that the treaty
would partially apply in the domestic plane, even if legislation had not brought
the treaty into force locally. The fact that Barbados had ratified the American
Convention on Human Rights and had acted in a manner which was compliant
with the Convention, created a legitimate expectation. The legitimate expectation
that resulted was that a convicted man must be afforded a reasonable time for
the filing and completion of their international petition proceedings. A failure to
act in accordance with that legitimate expectation was a denial of their right to
protection of the law. In British Caribbean Bank v. AG* the CCJ indicated that the
belief that unincorporated treaties were incapable of conferring rights in domestic
law is rejected. They held that at a minimum, these unincorporated treaties could
yield legitimate expectations cognizable under domestic law. While there has been
a withdrawal from the approach adopted in Minister for Immigration and Ethnic
Affairs v. Teoh * in Australia with regards to legitimate expectation,* the Caribbean
courts have continued to apply and develop this line of jurisprudence.

There is also some support for this position in the United Kingdom. In
Ahmed v. Secretary of State for the Home Department’” Lord Woolf and Lord
Justice Hobhouse accepted that the act of entering into a treaty could give rise to a
legitimate expectation on which the public could rely. They also held that it could
amount to a representation that the Secretary of State would act in compliance with
any obligations undertaken in the treaty. In R v. Uxbridge Magistrates’ Court ex p.
Adimi,*® Simon Brown L] approved the statements by Lord Woolf in Ahmed and
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accepted the contention that the UK’s ratification of a treaty could, in itself, create
a legitimate expectation that its provisions would be followed.

Therefore, the acceptance of Trinidad and Tobago and Jamaica of the Refugee
Convention and even more with the adoption of a policy by the two governments
means that asylum seekers have a legitimate expectation that the state will protect
them and as such is enforceable under the constitution.

PROTECTION OF THE LAW & DUE PROCESS

While the state is not obliged to incorporate treaties into national law,
international law requires, particularly in respect to treaties designed to protect
human rights, that the state’s obligations are effectively implemented. Domestic
courts can utilize the Refugee Convention as part of the constitutional right of
the litigant to due process or protection of the law as it has been developed in
the Commonwealth Caribbean. In R (Isiko) v. Secretary of State for the Home
Department,” the court insisted that, where fundamental rights were involved, a
decision-maker would be required to respect those rights. This argument is not
without merit, since the CCJ has repeatedly emphasized that the right to the
protection of the law is a broad and expansive right. In AG v. Joseph and Boyce, in
the joint judgment of then President de la Bastide and former Justice Saunders the
Court observed:

... the right to the protection of the law is so broad and pervasive that it
would be well nigh impossible to encapsulate in a section of the constitution
all the ways in which it may be invoked or can be infringed... The protection
which the right was afforded by the Barbados Constitution would be a
very poor thing indeed if it were limited to cases in which there had been a
contravention of the provisions of section 18. *

Justice Wit of the CCJ, in a separate judgment, considered that the right to protection
of the law was far-reaching in its scope and that the multi-layered concept of the
rule of law infuses the Constitution with other fundamental safeguards such as
rationality, reasonableness, fundamental fairness and the duty to protect against
abuse and arbitrary exercise of power. He noted that:

.1t is clear that this concept of the rule of law is closely linked to, and
broadly embraces, concepts like the principles of natural justice, procedural
and substantive “due process of law” and its corollary, the protection of the
law. It is obvious that the law cannot rule if it cannot protect.*

Similarly, through the use of international law and a more expansive interpretation
of the protection of the law, the CCJ protected the rights of indigenous peoples in
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Belize, where there was no domestic legislation, save for preambular references in
the Constitution and non-incorporated international treaties. In The Maya Leaders
Alliance et al v. AG of Belize,* the CCJ directly related the evolving concept of
protection of law with the responsibility of the state to comply with its international
obligations. The CCJ has recognized that a subset of the rule of law, which is a
part of the constitutional right to the protection of the law, is the obligation of the
state to honor its international commitments.* The CCJ concluded that the right
to the protection of the law was not only a multi-dimensional, broad and pervasive
constitutional precept grounded in fundamental notions of justice and the rule
of law. But they held that it goes further to include adequate safeguards against
irrationality, unreasonableness, fundamental unfairness or arbitrary exercise of
power; and the availability of effective remedies.* As Justice Wit said it “the law
cannot rule if it cannot protect.” Justice Wit adopted Lord Bingham’s opinion that:

the existing principle of the rule of law requires compliance by the state
with its obligations in international law, the law which whether deriving
from treaty or international custom and practice governs the conduct of
nations.*

The CCJ found that the Government of Belize breached Maya community members’
rights to protection of the law by failing to ensure that the existing land law system
recognized and protected Maya land rights as required under their international
law obligations. The Court has not utilized this expansive framing since the Maya
Leaders Alliance, though the opportunity has arguably existed.*

The concept of the rule of law is closely linked to, and broadly embraces, concepts
like the principles of natural justice, procedural and substantive due process of law,
and its corollary, the protection of the law.*” In the CCJ’s recent landmark decision
in Nervais v. R and Severin v. R, the Court noted that protection of the law is one
of the underlying core elements of the rule of law which, while not expressed, is
inherent to the Constitution.* Therefore, the courts, in keeping with the rule of law,
must engage in a more generous interpretation of the constitutional provisions and
adapt its interpretation with contemporary understandings and realities.

Such decisions are perhaps most wide-ranging and may be the vehicle which
transforms, or at least renders more porous, the distinction between monism
and dualism. The Maya Alliance case signifies that not only must a person have
a right, but that they must have mechanisms to enforce that right. Therefore, a
failure to provide domestic procedures to give effect to the rights under the Refugee
Convention, it is submitted, is itself a breach of the constitutional provision of
protection of the law. This is arguably the result if a state fails to provide a remedy
to those seeking protection in that state in compliance with that state’s international
obligations.
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COUNTRIES WHO HAVE NOT SIGNED OR RATIFIED THE REFUGEE
CONVENTION.

For those jurisdictions that have not ratified the Refugee Convention, a
constitutional claim may still be brought with respect to the removal of any asylum
seeker by the government arguing that it violates the customary law principle of
non-refoulement. If considered a principle of customary international law, it is
argued that a refugee or person seeking asylum may approach the Court under the
constitution to prevent deportation and to take steps for the recognition of their
rights in the Caribbean.

Non-Refoulement as a Norm of Customary International Law

The firststepin cases such as this, wherearelevantrule of customaryinternational
law is being ascertained, is to establish the existence of the rule. It has been asserted
that the principle of non-refoulement today is not only a fundamental principle of
international law,* but also is considered a rule of customary international law.*
Recent commentators go as far as to assert that the principle of non-refoulement
has acquired the status of jus cogens.”* Furthermore, common law authorities seem
to support this view. In the UK Supreme Court case R (European Roma Rights
Centre and others) v. Immigration Officer at Prague Airport (United Nations High
Commissioner for Refugees intervening)®* Lord Bingham held that it was a generally
accepted principle that a person seeking asylum in another state should not be
rejected or returned without the appropriate investigation of the alleged persecution.
Lord Bingham’s acknowledgment of the principle as being of “general acceptance”
further confirms the view that the concept of non-refoulement of refugees has
developed into customary international law. This was applied in another common
law country, Hong Kong, in C and Others v. Director of Immigration and Another,>
which comprehensively recognized customary international law principle of non-
refoulement of refugees.

Once a rule of customary international law is identified, the question arises
as to how it is actually applied as part of constitutional law in the Commonwealth
Caribbean. Beyond the use of international law as mentioned above as an
interpretative tool for constitutional rights, a domestic tribunal can refer to and
apply customary international law as long as statutory or judicial authority does not
contradict it as customary international law forms part of the common law.* It is a
recognized principle of constitutional interpretation that the principle of customary
international law may be used to interpret domestic statutes, provided they are not
in conflict with domestic laws. An interesting use of customary international law
as an interpretative tool occurs when the international rule is used to restrict the
scope, rather than to clarify the content, of the statutory provision. A more recent
case in which customary international law was used to limit the scope of a domestic
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statute is in Maurice Tomlinson. In its assessment of the domestic law of Trinidad
and Tobago, the CC], albeit sitting in its international law capacity, used customary
international law to help interpret and restrict the provisions of the Trinidad and
Tobago immigration laws. The CC]J said:

[44] .., it is relevant to point out that there are human rights materials
that could support the domestic court of Trinidad and Tobago in taking
a more liberal approach to the interpretation of section 8(1)(e) than the
one advanced by Tomlinson and conceded by the State. The Universal
Declaration of Human Rights and the American Declaration of the Rights
and Duties of Man are among the important international instruments
that recognize the human dignity of every person. Sexual orientation is
protected from discrimination (Article 2) and protected by the guarantee
of equality before the law (Article 26) in the International Covenant on
Civil and Political Rights (1966): Toonen v. Australia. International human
rights which have crystallized into customary international law form part
of the common law of Trinidad and Tobago.”

This conclusion was reached despite the fact that nowhere in the statute did
such an interpretation occur. The Court, in considering the proper construction of
the Immigration Act, appears to move away from the traditional two-step approach
of finding an ambiguity and then drawing on international law to resolve it; rather,
it seems to have approached the issue as though international law is one of the
tools available to assist with the interpretative process. Given the clear words of
the statute in that case, the decision does appear to indicate that the courts may
be willing to adopt an expansive approach to using customary international law in
interpreting statutes to provide for a more robust understanding of rights.

CONCLUSION

In this brief article, insight into the various ways in which international law
can be used within the dualist tradition in the Caribbean has been provided, with
a demonstration of the potential scope of justiciability of rights arising under
the Refugee Convention. Incorporation via legislation undoubtedly provides the
strongest bulwark. The courts in the Commonwealth Caribbean have a stronger
capacity to harmoniously interpret domestic law and international law due to recent
jurisprudential developments. In doing so, any petitioner who wishes to approach
the Court under the Constitution to prevent their deportation of other refugees in
the Caribbean can use these mechanisms. Furthermore, these mechanisms will take
steps for the recognition of rights of petitioners in the Commonwealth Caribbean
in keeping with the constitutional guarantees. How the Court will actually develop
its jurisprudence is indeed a question in waiting. While the interpretive sketches
above are hopeful and positive, it is important to note that Caribbean Courts have
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been loath to interfere with Executive determinations of measures with significant
cost implications, affording the state a significant margin of appreciation and
deference. In the coming tide, it is hoped that Caribbean judiciaries continue the
development of more meaningful engagements with international law.
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