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Human Rights in Global Health Governance 
 
Benjamin Mason Meier, Hanna Huffstetler and Lawrence O. Gostin 
 
 
INTRODUCTION 
 
Human rights frame global health governance. In codifying a normative foundation for 
global governance in the aftermath of World War II, states came together under the auspices 
of an emergent United Nations (UN) to develop human rights under international law.1 
Human rights law, establishing international norms to advance global justice, has thereby 
become a universally accepted framework for global health,2 and the past seventy years have 
witnessed an evolution of international human rights law to define the highest attainable 
standard of health.3 Conceptualizing health disparities as rights violations, these health-
related human rights offer universal standards to frame government responsibilities for the 
progressive realization of health and facilitate legal accountability for health policy.4 Where 
globalizing forces have created an imperative for global governance institutions to meet an 
expanding set of global health challenges, human rights have come to guide institutions of 
global health governance.5  

As rights-based approaches have become fundamental to global health 
governance, the proliferation of global governance institutions has warranted a wider 
sharing of human rights responsibilities for health beyond the UN human rights system.6 
Institutions of global governance are not only seen as instrumental to the development of 
international human rights law but also as essential to assuring the implementation of 
rights-based obligations in a rapidly globalizing world.7 Over the past twenty-five years, the 
UN has sought to formalize these human rights implementation responsibilities across the 
entire global governance system. Translating international law into organizational action, 
global governance institutions seek to “mainstream” human rights across their policies, 
programs, and practices.8 To understand the ways in which human rights are realized in 
global health, this Special Issue of Global Health Governance examines the role of global 
health governance institutions in structuring the implementation of human rights for public 
health.  
 
THEMATIC CONTENT OF THE SPECIAL ISSUE 
 
The diverse scholarship highlighted in this Special Issue identifies the rights-based actions 
of global health institutions and analyzes facilitating and inhibiting factors for human rights 
mainstreaming in global health governance. Rather than looking only to the language of 
human rights in institutional documents, these articles seek to assess how institutional 
policies, programs, and practices support or limit human rights advancement for public 
health promotion. Where institutions of global health governance face challenges in 
mainstreaming human rights through institutional actions, multi-sectoral approaches, 
coordination, and collaborations across institutions and stakeholders are discussed as ways 
to facilitate the implementation of health-related human rights. To explore these aspects of 
human rights mainstreaming, the articles in this Special Issue address critical questions 
across key themes that define global governance for health.  

 
Operationalizing Human Rights in Global Health through the World Health Organization 

 
First among these themes is the role of the World Health Organization (WHO) in 

operationalizing human rights for global health. Although WHO once had unrivaled 
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leadership over global health, the contributions to this Special Issue highlight the lack of a 
contemporary institutional leader to coordinate rights-based global initiatives to prevent 
disease and promote health.  In this shifting global health landscape, contributing authors 
analyze WHO’s contemporary efforts to reassert health-related human rights for vulnerable 
populations through its multilateral policy platform and international normative guidance.  

In a commentary on WHO’s role in advancing the right to healthcare in conflict, 
Leonard Rubenstein discusses WHO’s failure to address attacks on healthcare workers and 
facilities. Rubenstein suggests that while WHO’s “broad view of the scope of healthcare 
protection is consistent with the right to health,” the organization does not frame its work 
in accordance with human rights criteria. Although the WHO Executive Board voted to pass 
a resolution on WHO’s role in humanitarian emergencies, internal confusion and capacity 
limitations have restricted WHO’s ability to realize its obligation to “develop methods for 
systematic data collection and dissemination” in complex humanitarian emergencies. 
Cooperation among WHO member states, who are often the perpetrators of violence against 
healthcare workers and facilities, remains an unresolved challenge in realizing rights to 
protect health systems through WHO governance.  

Framed by these challenges to cooperation among member states, Po-Han Lee’s 
commentary examines WHO’s engagement to realize the right to health for lesbian, gay, 
bisexual, and transgender (LGBT) individuals. Where the WHO Executive Board is seen as 
“the gatekeeper of the global health agenda,” Lee argues that the debate about LGBT health 
at WHO is “deadlocked” by a “lack of globalism.” Despite evidence of health risks faced by 
LGBT individuals, many governments still maintain discriminatory practices against sexual 
and gender minorities in domestic policy and, in accordance with domestic practices, seek 
to block LGBT health on the global health agenda. As the Executive Board continues to be 
constrained by conflicts among national ideologies, these conflicts inhibit WHO’s 
cosmopolitan vision of “health for all.” To achieve more open dialogue, the author contends 
that a people-centered approach to global health governance, “accommodating the 
‘polyvocality’ of civil societies,” is imperative to the realization of health justice. 

The achievement of a people-centered approach to health, however, requires 
meaningful WHO guidance to inform both national and international health policy. Mark 
Eccleston-Turner investigates the utility of the WHO Pandemic Influenza Preparedness 
(PIP) framework—developed through negotiations with industry, civil society, and other 
stakeholders—in facilitating the realization of the right to health in the context of an 
influenza pandemic. Although there exist core legal obligations to provide essential drugs 
and immunization against major infectious diseases under the right to health, Eccleston-
Turner argues that such obligations presuppose “that the state is capable of adequately 
addressing the problem with the resources it has available to it.” Where the state lacks the 
means to secure access to medicines on behalf of its population, the WHO PIP framework 
seeks to create a global “virtual Stockpile” of pandemic influenza vaccines for distribution 
to countries in need. Yet, while the PIP framework enables “equalized vaccination timing” 
between developing and developed states, Eccleston-Turner argues that it insufficiently 
addresses the needs of developing states to achieve minimum vaccination coverage to 
establish community immunity. This shortcoming suggests that the framework “is not able 
to ensure that developing states are able to make use of the Stockpile in order to discharge 
their right to health obligations.” Moving forward, Eccleston-Turner suggests that the WHO 
put greater emphasis on transfer of technology in its Standard Material Transfer 
Agreements, empowering developing states to manufacture sufficient levels of vaccines 
domestically to discharge their right to health obligations.  
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Promoting Human Rights Across Multi-Sectoral Institutions that Govern Underlying 
Determinants of Health 
 

Where WHO has faced shortcomings in implementing human rights for health, 
there is tremendous value in collaboration across multi-sectoral governance institutions to 
facilitate global solidarity and bolster efforts to mainstream human rights in addressing 
underlying determinants of health. As a second theme of this Special Issue, contributing 
authors review how institutions throughout the UN system have sought to mainstream 
human rights in a multi-sectoral approach to global health partnerships. These articles 
examine the achievements of, and challenges faced by, institutional collaborations for 
human rights advancement to meet global health goals.  

The implementation of human rights law in global health governance can be seen 
as a measure of success for human rights governance; yet, as the articles in this Special Issue 
demonstrate, global health governance at times suffers from a paucity of institutional 
mechanisms to facilitate accountability for the realization of health-related human rights. 
Reflecting a lack of coordination between institutions, varied institutional approaches have 
arisen to monitor the realization of health-related human rights. This lack of standardized 
assessments is analyzed by Sara Davis, Doris Schopper, and Julia Epps, who compare sexual 
violence intervention monitoring and evaluation indicators across global health 
institutions. By examining a set of organizations particularly active in the area of sexual 
violence in humanitarian contexts—the WHO, International Red Cross, and UNFPA among 
them—the authors find that “there is as of yet not one core package of interventions for 
sexual violence survivors agreed among all institutions: some emphasize mainstreaming, 
while others emphasize specific types of programming.” Despite this fragmentation of 
indicators to assess medical care, mental health and psychosocial support, and legal aid in 
the context of sexual violence in conflict settings, the authors find that there are a “number 
of commonalities” between programmatic interventions, such as an emphasis on access to 
emergency care and the need for women’s participation in stakeholder consultation and 
governance mechanisms. 

Given that overlapping institutions operate under independent normative 
frameworks and political motivations, inter-organizational partnerships can provide a 
means to harmonize shared norms through human rights. The Office of the UN High 
Commissioner for Human Rights (OHCHR) has sought to facilitate greater normative 
consensus in these partnerships through its participation “in inter-agency bodies and 
activities to advocate for a human rights-based approach in all UN activities.” Through the 
identification of key factors that have influenced the evolution of the right to health at the 
OHCHR, Gillian MacNaughton critically examines the ways in which the OHCHR has 
promoted human rights mainstreaming through its institutional leadership. However, low 
financial commitment, insufficient staff, and difficulty transitioning from to 
“conceptualization implementation” are highlighted as central challenges to human rights 
mainstreaming for health through OHCHR support. Despite these challenges, salient 
OHCHR leadership and engagement has supported institutions of global health governance 
across the UN system, building human rights capacity among institutions in translating 
their commitment to human rights into rights-based policies and programs. Acknowledging 
the significance of health-related human rights to the realization of other rights, 
MacNaughton concludes that a greater interdisciplinary approach to the practice of human 
rights “could substantially advance the mainstreaming of the right to health – at the 
OHCHR and globally.” 

As such multi-sectoral collaborations can influence the substance and process of 
human rights mainstreaming, Samantha Plummer, Jackie Smith, and Melanie Hughes 
examine the inter-organizational networks formed by intergovernmental organizations 
(IGOs) for health and transnational social movement organizations (TSMOs) for women’s 
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and other human rights. By looking at longitudinal trends in the links between TSMOs and 
prominent health IGOs, the authors find that while the number of organizational 
partnerships between the two has grown over the past thirty years, recent trends suggest 
that “for human rights groups addressing the right to health, not all health-related IGOs are 
equally attractive partners.” Noting a lack of TSMOs reporting ties to the WHO, the world’s 
leading global health organization, the authors contend that this lack of partnerships is 
“largely a consequence of the WHO’s lack of formal infrastructure for non-state engagement 
and of its failure to challenge neoliberal approaches to health policy.” Through additional 
network analysis, the authors find that other agencies addressing issues underlying health, 
particularly the United Nations Children’s Fund (UNICEF) and the Food and Agriculture 
Organization of the United Nations (FAO), have become “more central” in global health 
governance networks.  

 
Economic Governance for Global Health through Human Rights 

 
These rights-based inter-organizational partnerships have become particularly 

relevant in an expanding global health landscape limited by scarce resources and increased 
competition among a growing number of stakeholders. In the final theme of this Special 
Issue, contributing authors explore how the structure of economic governance, through 
financial support for global health or economic impediments to health governance, can 
influence the realization of health-related human rights. Through rights-based approaches 
to public health financing and international trade law, these bilateral and multilateral 
partnerships for specific health priorities can either advance economic governance to 
achieve health goals or advance economic ends in ways that damage public health.  
 Focusing on the role of the Global Fund to Fight AIDS, Tuberculosis, and Malaria 
(GFATM), Sharifa Sekalala and Toni Haastrup examine the practices and mechanisms 
utilized by the GFATM to promote human rights among recipient countries. While the 
GFATM has sought to integrate human rights considerations into its institutional funding 
practices, thereby developing new rights-based rules of appropriate behavior at the 
domestic level, it has “created challenges in the transposition of human rights norms within 
domestic contexts.” The authors note that a challenging institutional context, contestation 
by domestic partners, lack of human rights indicators, and limited resources hinder the 
Fund’s ability to achieve a full realization of human rights on the ground level. Where the 
work of the GFATM is crucial to ensuring that human rights are realized through health 
policy and practice in recipient countries, Sekalala and Haastrup argue that GFATM must 
push for an increased intersectional approach, not only in its conceptualization of human 
rights, but also among its programs and methods of financing.  

The effective translation of human rights under international law into human 
rights realization in public health practice is a metric of success for human rights 
mainstreaming, and the failure to meet this standard limits the credibility of an institution 
in global health governance. Through an institutional analysis of the World Bank, Yusra 
Shawar and Jennifer Prah Ruger identify factors that have either facilitated or challenged 
the advancement of rights-based approaches in the World Bank’s global health funding. 
Continuing barriers to human rights mainstreaming include not only resistance from some 
member states, as discussed in other articles of this Special Issue, but also the Bank’s strictly 
economic, non-political mandate and approach to funding. Sustained advocacy from NGOs 
and the work of the Nordic Trust Fund—which was created as “an internal ‘knowledge and 
learning initiative’ to assist in showing Bank staff how human rights relate to their work and 
goals”—are identified by the authors as factors that support the Bank’s future engagement 
in rights-based approaches to health initiatives. Reflecting on the challenges to human 
rights that lie ahead for the World Bank, the authors contend that “an ethical demand for 
health equity—rather than a legal demand for a ‘right to health’—will better enable the Bank 
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to deliver improved health development outcomes.”   
Framed by this institutional analysis of the World Bank, Hiwote Fantahun’s 

commentary uses Ethiopia as a case study to examine the Bank’s responsibility to ensure 
respect for human rights in highly repressive countries that receive international health 
assistance. Although such international assistance has played a vital role in improving 
global health outcomes, it has also been used as a government financial tool to further 
discrimination and oppression. As a number of NGO reports have uncovered, the Ethiopian 
government has utilized Bank-backed programs, including the Promoting Basic Services 
and the Productive Safety Net Program, “to control the population, punish dissent, and 
undermine political opponents.” The author suggests that monitoring and evaluation 
mechanisms at the Bank focus mainly on administrative and financial assessments, 
neglecting human rights accountability in Bank funding. To remedy this gap in 
accountability, Fantahun argues that the Bank should thoroughly incorporate human rights 
into its social safeguard mechanisms, enabling the Bank to assess national laws and policies 
in a manner that is consistent with universal human rights obligations. 

Summarizing this debate over why the Bank is reluctant to engage with human 
rights, Desmond McNeill’s commentary draws from authoritative critiques, reiterating the 
challenges of instrumentalism and the Bank’s economic mandate. In distinguishing the 
human rights responsibilities of the Bank from those of its member states, McNeill argues 
that the Bank, by virtue of its financial resources and expertise, takes on a “special moral 
responsibility” for human rights. To meet this responsibility, McNeill builds from a recent 
viewpoint in The Lancet, proposing that the Bank “set in motion a deliberative process” to 
“establish ‘principles for ensuring fair resource allocation for health’.” These principles, 
McNeill argues, should be derived from core human rights principles established in the 
Bank’s own report on Integrating Human Rights into Development.   

Where institutions like the World Bank face challenges in mainstreaming human 
rights in international health financing, partnerships with other stakeholders can provide a 
shift in the policy forum to facilitate greater alignment with human rights norms and 
develop new ways of thinking about rights-based approaches to governance. Meri Koivusalo 
and Katrina Perehudoff explore the influence of this forum shifting, examining how new 
trade agreements have impeded global governance and health-related rights and finding 
that the mere adoption of human rights provisions is insufficient to support global 
governance in health. Acknowledging contemporary challenges to rights-based approaches 
in governance—particularly the legitimization in trade agreements of corporate actors, 
which are not bound by international human rights obligations—the authors further explore 
whether and how human rights law and principles can contribute to global governance for 
health. Koivusalo and Perehudoff argue that despite the current lack of consideration of 
human rights as part of global trade law, human rights may still be promoted through the 
improved utilization of human rights obligations in treaty texts; the strengthening of health 
and human rights considerations in trade and investment agreement negotiations; and the 
strengthening of current global public health law through the establishment of a new global 
governance reference such as the proposed Framework Convention on Global Health.   
 
FROM GLOBAL HEALTH GOVERNANCE TO GLOBAL GOVERNANCE FOR HEALTH 

 
Contemporary global governance has expanded beyond multilateral negotiations among 
nation-states.9 The inability of international health law to respond through states to 
globalized determinants of health has necessitated the construction of new normative 
frameworks through global health governance.10 In response to this challenge, a number of 
international, national, and non-governmental actors have turned to international human 
rights law to frame mechanisms for collective action and accountability systems for policy 
implementation.11 Where these international, national, and non-governmental actors in 
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global health governance increasingly invoke a rights-based approach to health, this Special 
Issue examines the role played by global governance partnerships in operationalizing 
human rights for global health.  

Human rights norms and principles increasingly provide legitimacy to institutions 
of global health governance, as this Special Issue demonstrates, yet there remains no 
consistent, universal definition of the rights-based approach to health. As a consequence, 
global health governance institutions have demonstrated varied approaches to human 
rights implementation through organizational actions. Decentralized institutions of global 
health governance have mainstreamed human rights in their institutional policies, 
programs, and practices; however, the fragmentation of these uncoordinated human rights 
initiatives raises a comparative research imperative to assess the institutional structures 
that are conducive to human rights implementation. This imperative for comparative 
analysis is taken up in the forthcoming Oxford University Press volume on Human Rights 
in Global Health: Rights-Based Governance in a Globalizing World, the first volume to 
systematically examine the role of global institutions in operationalizing human rights for 
global health.12 

Such comparative institutional analyses are necessary to assure that human rights 
mainstreaming in global health governance can realize human rights in global health. 
Where this Special Issue does not present a comprehensive overview of the myriad of 
stakeholders that have a role in an expanding global health landscape—focusing on key 
global health themes, including WHO, partnerships among international organizations, and 
global economic governance—this initial survey highlights how each institution is engaging 
human rights in unique ways and through different structures. While there exist concerns 
that the proliferation of stakeholders in global health can undercut efforts to mainstream 
human rights, the contributions to this Special Issue emphasize the ways in which an 
expanding number of global institutions—despite challenges—are actively seeking to 
address interconnected health-related human rights in ways that reflect interrelated 
determinants of health. These institutions are only just beginning to develop organizational 
structures to mainstream human rights into their policies, programs, and practices. 
Through an improved understanding of the heterogeneous ways in which stakeholders 
operationalize human rights in global health, the identification of good practices for human 
rights implementation through global health governance can provide a basis to advance 
health as a means to a more just world. 
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Transforming the WHO’s Role in Advancing the Right to Health in 
Conflict 
 
Leonard S. Rubenstein 
 
A decade ago, when I was researching attacks on health workers and facilities over the 
preceding decades, I was struck by the fact that the World Health Organization (WHO) was 
silent on violence against hospitals, patients, and health workers, a human rights problem 
that has such a profound effect on health services in situations of conflict. The right to health 
requires the availability and accessibility of health services in conflict, and as international 
humanitarian law does, obligates states to refrain from interfering with health services or 
personnel and protecting them from violence, obstructions, and threats by third parties.1 
Moreover, the WHO is uniquely positioned to advance the right to health in conflict because 
of its lead role on health in humanitarian emergencies, its broad reach, and its constitutional 
mandate to lead on international health policy and provide statistical and epidemiological 
services.2 

In particular, the WHO could provide the evidentiary base for advancing the right 
to health in conflict by collecting and disseminating data on attacks on health services.  As 
in other realms of human rights and global health, that evidentiary base is essential – in this 
case, to increase understanding of the dynamics of attacks, identify trends, contribute to 
policies and strategies to prevent attacks, and promote political will toward global action.3  
The WHO’s inaction was also puzzling given that WHO already had an initiative, albeit not 
one grounded explicitly in human rights, to reduce risks to hospitals from natural disasters.  
But in conversations I had with WHO officials at the time, it was apparent that the WHO 
did not see data collection or policy development in this realm as part of its efforts toward 
the realization of the right to health.  

The WHO’s reticence was in part a product of the WHO’s traditional concern about 
offending member states, which are often the perpetrators of violence against health care.4  
Further, like many others, the WHO had a narrow view of the right to health that gave no 
attention to advancing the right in situations of conflict.   

In the past half decade, however, the WHO’s posture on its role in addressing the 
problem, if not the human rights imperative to do so, has changed dramatically.  At the 
policy level, the WHO has integrated the need to develop strategies to protect health care 
from attack into its Global Strategy for Human Resources for Health: Workforce 2030.5  It 
now devotes a page of its web site to a dashboard on attacks.6  And most importantly, it has 
initiated the systematic collection of data to track attacks on health care in conflicts that fills 
such an important gap in advancing the right to health.7 That leadership in systematic data 
collection, moreover, has been embraced and affirmed by the United Nations (UN) General 
Assembly8 and the UN Secretary-General.9 

The turnabout was not a product of an increase in the intensity and number of 
attacks on health workers and facilities, although the global picture is indeed highly 
disturbing.10  Attacks on health care services are hardly a new phenomenon.  During the 
1980s, 1990s, and 2000s, conflicts in El Salvador, Sri Lanka, the Occupied Palestinian 
Territories, Bosnia, Chechnya, Kosovo, Mozambique and elsewhere were accompanied by 
the burning, shelling, and looting of health facilities, abduction, killings and arrests of health 
workers, or obstructions of the passage of ambulances, or combinations of them.11  Rather, 
the change appears to have resulted from three factors: first, successful efforts by a civil 
society coalition and other groups, including the International Committee of the Red Cross, 
to raise the visibility of attacks on health care and demand that the WHO use its authorities 
and capacities to contribute to a solution; second, the willingness of key WHO member 
states to support those demands; and third, recognition by leaders of the WHO that the 
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organization should not ignore violence against health care and is positioned to contribute 
to ameliorating the problem. 
 
TOWARD A WORLD HEALTH ASSEMBLY RESOLUTION 
 
The work toward a new posture and role began in 2011.  On the eve of the World Health 
Assembly, sixteen civil society organizations wrote a letter to Director-General Margaret 
Chan asking her to convene an expert group to address ways to collect evidence of attacks 
on health care and to offer a platform on prevention and accountability.  The initiative was 
reinforced through a side event at the WHA as well as global attention to the incarceration 
and torture of doctors and nurses by Bahrain during Arab Spring protests.  Although Dr. 
Chan did not create an expert group, she drew attention to assaults on health personnel and 
facilities in her opening address to the Assembly and asked officials at the WHO to meet 
with representatives of the civil society groups and consider how the WHO could address 
the problem.12 

The need for action gained momentum as the International Committee of the Red 
Cross (ICRC) released a report later in 2011 showing the scope and severity of attacks on 
health care services in sixteen countries.13  At its international conference later that year, 
the ICRC launched its Health Care in Danger initiative, which focuses on strategies to 
prevent attacks on health services in conflict.  Although the Health Care in Danger platform 
did not identify a role for the WHO in policy leadership or systematic data collection,14 the 
attention the ICRC brought to the problem contributed to WHO member state support for 
the civil society initiative.  

At the WHO Executive Board meeting in January 2012, an opportunity arose to 
push for action through a pending resolution on the WHO’s role in emergencies.  Norway 
and the United States negotiated additional language in the resolution that mandated WHO 
leadership to develop methods of systematic data collection and dissemination of attacks on 
health facilities and personnel in complex emergencies.  Bruce Aylward, then director of the 
WHO’s emergency division, signaled the Secretariat’s support for strong resolution 
language that included a requirement that the WHO collect and disseminate data on attacks 
on health care in emergencies. He viewed the data collection and dissemination as a 
foundation to advocate for respect for principles of impartial care and for the safety of health 
workers and infrastructure in conflict.15 Although the final resolution watered down the 
proposed language, the Executive Board voted to include a requirement that the WHO 
provide leadership in methods of systematic collection and dissemination of data on attacks 
on health care in emergencies.  In May, 2012, the resolution was approved by the World 
Health Assembly.  It asked the Director-General: 
 

to provide leadership at the global level in developing methods for systematic 
collection and dissemination of data on attacks on health facilities, health workers, 
health transports, and patients in complex humanitarian emergencies, in 
coordination with other relevant United Nations bodies, other relevant actors, and 
intergovernmental and nongovernmental organizations, avoiding duplication of 
efforts.16 
 

IMPLEMENTING THE RESOLUTION 
 
Initiating data collection under the resolution, however, took more than five years. The 
complexity of the task of designing a workable and effective system, including the need for 
verification, was rendered even more difficult by resistance among some staff in the WHO 
bureaucracy to undertaking a task that seemed to come out of nowhere.17 An advisory group 
formed to discuss technical issues on such questions as sources of information, data 
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security, and report verification, among others, was abandoned after a few meetings.  
Further, the resolution placed a new responsibility on the understaffed emergencies division 
without additional resources to accomplish the task at a time when it also had to respond to 
a seemingly endless series of severe humanitarian crises. As a result, internal proposals for 
fulfilling the mandate of the resolution buffeted between minimalist and overly complex 
approaches.  After a preliminary methodology was finally adopted and pilot-tested, an 
evaluation was so critical of the methodology that it was abandoned.   

Throughout the period after passage of the resolution, however, civil society 
demands on the WHO for fulfilling the resolution’s mandate continued, especially by the 
Safeguarding Health in Conflict Coalition, 18 a group of humanitarian, health provider, 
human rights, and academic groups that came into existence shortly before the 2012 
resolution was adopted. Member states as well urged the WHO, privately and publicly, to 
fulfill the mandate.  Further, the WHO’s leadership recognized the severe consequences of 
attacks on health facilities and personnel for global health.  At a discussion of the problem 
of attacks on health care at the UN in New York in 2014, Dr. Chan spoke passionately about 
violence inflicted on health care in war: “The sense of outrage has been muted.  The fact that 
these attacks have become so widespread must not be tolerated as the new normal.”19  In 
December 2014, the UN General Assembly reinforced the WHO’s role in data collection and 
dissemination regarding attacks on health care by referencing the Assembly resolution in a 
resolution led by Norway and other states in the Global Health and Foreign Policy Group on 
health care in conflict.20   

At the same time, systematic attacks on hospitals and health care providers by the 
Assad regime in Syria began to gain the attention of the international community,21 
providing further reinforcement of the need for WHO action.  As the WHO implementation 
process plodded along, Physicians for Human Rights as well as the Health Cluster for 
northern Syria began their own data collection, and by 2016 the Health Cluster began 
publicly reporting attacks on hospitals in Aleppo.22 Meanwhile, additional global reporting 
by the ICRC,23 the Safeguarding Health in Conflict Coalition,24 and Médecins Sans 
Frontières,25 and increasing attention to the issue in journals and the major media, all 
served to reinforce the need for systematic data collection and dissemination and for the 
WHO’s voice.  These developments encouraged the WHO both to continue work on a system 
of comprehensive data collection and dissemination and to engage in advocacy to protect 
health care.  One result was that even before completing its methodology for data collection, 
the WHO issued a 2016 report (based on secondary data) on attacks on health care.26 
 
MAKING DATA AVAILABLE ON ATTACKS 
 
Systematic data collection and dissemination by the WHO on attacks on health care is just 
getting underway in 2018, with programs in eleven countries, but signs point to the creation 
of a global system, including 17 additional countries after the initial roll-out.  It seems clear 
as of this writing that the WHO is committed to implementation of a system on a country-
by-country basis.   This represents a major step forward for human rights protection in 
conflict and the advancement of the right to health.  It means seeking to collect data in cases 
where with the government of a country with whom the WHO cooperates is itself 
committing assaults on health workers, hospitals, and patients.  For Syria, where the regime 
of President Bashar al-Assad has been shown to be targeting health facilities, data collection 
is taking place through the WHO country office in Turkey. 

At the same time, the process reveals the limitations of the WHO’s approach to 
protecting health care from violence and realizing the right to health.  Although the 
organization takes a broad view of the scope of protection of health care that is consistent 
with the right to health, e.g., addressing obstruction and threats as well as physical attacks, 
it does not plan to follow all human rights principles in its reporting.  Most notably, it does 
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not plan to publicly identify perpetrators of attacks, a key dimension of human rights 
practice to further accountability, although it may use the information it has about 
perpetrators diplomatically. In Syria, it has not called out either the Assad regime or its 
Russian ally for their responsibility in hospital attacks in Syria.  Additionally, while the 
WHO is concerned about the prevention of attacks, it does not address concrete steps 
toward accountability. The WHO leadership views these limitations as a product of its 
governance structure, as a member-state-driven institution, and its operational role in 
emergencies, where access to populations in need depends on the cooperation of 
governments.27 Further, the WHO is often not in a position to engage in investigations to 
determine who was responsible for an attack or whether a violation of the law was 
committed, for example, whether proper steps were taken to minimize harm to patients 
when a hospital misused for military purposes is attacked.   It has neither the capacity nor 
mandate to do so. But it does not intend to identify perpetrators even where it has evidence 
of who committed an attack.  Finally, the documentation of attacks on health care has not 
been incorporated into its broader human rights program. For example, the WHO’s 
Roadmap for Action for integrating equity, gender, human rights, and social determinants 
of health across all programs, offices, and management processes in the period 2014- 2019 
does not mention the problem of attacks on health care services.28 

WHO member states have not committed to play their part in advancing the 
WHO’s role in data collection and dissemination on attacks on health care. On each occasion 
when resolutions at the World Health Assembly proposed language for state cooperation in 
collecting and disseminating data on attacks on health care, the language was deleted at the 
behest of a member state.  The Security Council has also called on member states to 
cooperate in data collection,29 but to date there has been little response.   

These limitations require some modesty about the role of the WHO in the 
advancing the human rights of the wounded and sick and the professionals who care for 
them to be protected from violence and obstruction of access. However, the WHO’s 
reluctance to take a fully developed human rights approach to address attacks on health care 
in conflict still permits it to contribute to the identification of acts that constitute violations 
of human rights and international humanitarian law, and provide a foundation for others to 
carry the work of accountability forward.  In this realm at least, by potentially making data 
available on attacks in close to real time and by expanding the evidence base to identify 
trends and provide a basis for the prevention of attacks, the WHO can fill a critical need in 
advancing the right to health in ways that no other organization can.    
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at the Center for Public Health and Human Rights at the Johns Hopkins Bloomberg School 
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the Berman Institute of Bioethics at Johns Hopkins University. Mr. Rubenstein founded 
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The Demagogies of ‘Lack’:  
The WHO’s Ambivalence to the Right to Health of LGBT People 
 
Po-Han Lee 
 
 
In May 2013, the World Health Organization (WHO) Secretariat produced its first-ever 
report regarding health issues related to lesbian, gay, bisexual, and transgender (LGBT) 
persons in preparation for an agenda item of the 2013 WHO Executive Board (EB) 
meeting. The debate resulted in the removal of the item from the adopted agenda. Since 
then, LBGT health has never been brought up again. Drawing on the debate, there are 
three ‘lacks’ causing the deadlock in the WHO: (1) the lack of consensus between 
universalists and cultural relativists on implementing the right to health, (2) the lack of 
capacity of the WHO in addressing political controversies, and (3) the lack of evidence 
thwarting the claim for health justice for LGBT people. However, in this paper, I argue 
that it is the lack of globalism, in contrast to internationalism, that prevents the WHO from 
achieving the health-for-all goal. While the EB is authorized to determine the global health 
policy agenda by the WHO Constitution, its prioritization of national interests has made 
human rights protection rhetorical rather than obligatory. Combating such institutional 
obstacles to LGBT health, I conclude that it is urgent to promote the people-centered 
approach to global health governance by accommodating the ‘polyvocality’ of civil 
societies. 
 
 
INTRODUCTION 
 
With regard to the role of the World Health Organization (WHO) in the development and 
operationalization of the human rights-based approach to health equity, this paper aims to 
problematize a controversial debate that took place during the 133rd Executive Board (EB) 
in 2013. In preparation for that meeting, the Secretariat produced a report on Improving 
the Health and Wellbeing of Lesbian, Gay, Bisexual and Transgender Persons (EB133/6). 
Other than the HIV epidemic, the WHO Secretariat considered social determinants 
concerning physical violence and emotional abuse against these people due to “widespread 
stigmatization and ignorance in mainstream society and within health systems.” The main 
health challenges for lesbian, gay, bisexual, and transgender (LGBT) persons include their 
higher morbidity and mortality as well as the barriers they face concerning health care 
accessibility. The report made the LGBT rights movement prominent in terms of an agenda 
for liveable lives because it acknowledges the correlation between social health and minority 
stress, which can be detected even in samples of people who are socioeconomically 
advantaged.1 

Based on the report, the debate between national delegates uncovers, in particular, 
the limits of the state-centered framework in enforcing health as a human right, along with 
the trajectories of the debate before and after the 133rd EB at the regional offices. The 
introduction of the sociocultural dimensions of health is part of the legacy of social medicine 
in the WHO’s approach to health justice,2 which is nonetheless by the principle of evidence-
based health. Yet, the focus on looking for ‘evidence’ may limit the development of an 
argument for LGBT people’s right to health equity in places where the authorities are 
reluctant to collect data or where people fear offering information. Indeed, there is generally 
scant data to make a conclusive judgment, especially from low- and middle-income 
countries, and there is a shortage of adequate knowledge about LGBT health, especially in 
terms of transgender issues. Therefore, it is necessary to rethink the role of the WHO in 
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fulfilling its mandate of ensuring health for all, when the problems at issue are ineluctably 
political. 
 
THE CRIPPLED SOCIAL-HEALTH FUNCTION OF THE WHO 
 
The long debate at the 133rd EB resulted in the item being deleted from the agenda due to 
opposition from a number of WHO member states.3 The substantive contentions included 
that: (1) ‘LGBT’ are simply a choice of unhealthy lifestyle, which should not be encouraged. 
(2) prioritizing their health concerns would constitute discrimination against others; (3) it 
is inappropriate for the WHO to get involved in LGBT issues, as they are too political; (4) 
promoting LGBT issues is harmful to some countries’ value systems; and (5) the allegation 
that LGBT people are excluded from health systems has not been conclusively proven. Based 
on these reasons, since then, except for procedural matters, this topic has been closed, or 
perhaps we might say, closeted. 

As for the first contention, some states, for example Nigeria and Tanzania, argued 
that non-heteronormative “behaviors” are by themselves a risky choice of an unhealthy 
lifestyle that should be discouraged and altered. As asserted by the Zimbabwean delegate, 
the Secretariat could not define “who LGBT persons are,” precisely “because a globally 
agreed definition did not exist and because there was no universally accepted scientific basis 
for the term.” This reveals the absurdity of the obsession with scientific etiology regarding 
human sexuality, which is misappropriated to justify state-sponsored 
heterosexism/cisgenderism against LGBT persons. 

Secondly, certain states, such as Libya and Senegal, argued that prioritizing LGBT 
health would amount to discrimination against other vulnerable groups of people who are 
in need of a more urgent attention. Indeed, people’s enjoyment of the right to health is 
related to resource distribution when it comes to states’ obligation to fulfil it. Nonetheless, 
the Committee on Economic, Social and Cultural Rights (CESCR) had already held in its 
General Comment No. 20 that, in terms of combating discrimination, “a failure to remove 
differential treatment on the basis of a lack of available resources is not an objective and 
reasonable justification.” 

With regard to the third contention, some states, for example Namibia, asserted 
that LGBT issues had been over-politicized, without “consensus on the legal standing of the 
issue under consideration at the international level.” They hence urged the WHO to step 
away from issues that are beyond its mandate. The states that disagreed with this view—
such as the US, Uruguay, and Canada—argued that those reasons are by themselves 
politicizing the issue. Interestingly, both blocs of supporters and opponents in regard of 
LGBT health acquiescently agreed on the essential non-political vocation of the WHO. 

Fourthly, the Algerian, Lebanese, Pakistani and Iranian delegates argued that 
LGBT persons’ expressions and behaviors are fundamentally harmful to the value systems 
of their states, which had never attempted to intervene in other states’ domestic affairs and 
thus hoped for respect and reciprocity. Therefore, they admonished the EB as well as the 
WHO as a whole not to “impose certain views…on the global community.” At this point, 
these states exposed themselves to re-politicizing their genuine concerns about 
cultural/national relativism, although simultaneously they denied the existence of sexual 
and gender diversity under their jurisdictions. 

Finally, yet importantly, many states—including Japan, Azerbaijan, Lithuania, and 
Albania—would prefer to wait for coordinated studies on an international level, since there 
was not sufficient evidence on this matter yet. However, a lack of evidence does not 
necessarily prevent states from tackling homo- and transphobia, which contribute to health 
inequities. In law, the anti-discrimination principle applies to all situations that 
unreasonably disadvantage certain groups of people. As the Swiss delegate pointed out, the 
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commitment of the international community to data collection and analysis has always been 
important in the WHO’s long history of dealing with various contentious issues. 
 
PEOPLE-CENTERED HEALTH AS AN ALTERNATIVE PATHWAY? 
 
Although the most recent discussion on health disparities among sexual and gender 
minorities came to a deadlock due to its cultural and political controversiality, it is 
noteworthy to identify the possible trajectory of where the topic came from and how it may 
move forward in the future. Regionally speaking, the most enthusiastic members supporting 
LGBT rights are from the American (PAHO) and European (EURO) regions, and the most 
reluctant ones are from the African (AFRO) and Eastern Mediterranean (EMRO) regions, 
while more disagreements occur in the Western Pacific (WPRO) and South-East Asian 
(SEARO) regions. 

Following the adoption of a regional resolution on Health and Human Rights 
(CD50.R8) in 2010, the PAHO has paid much attention to LGBT health by first recognizing 
sexual orientation as one of the social determinants of health and then requiring a 
comprehensive understanding of gender diversity. After the 133rd EB debate, the PAHO 
adopted another resolution on Addressing the Causes of Disparities in Health Service 
Access and Utilization for LGBT Persons (CD52.R6). Having required member states to 
address socio-political and historic barriers to care for the marginalized, the PAHO, in 2015, 
highlighted the need for data compiling and professional training for the LGBT community. 

Rather than adopting population-focused resolutions, the EURO has placed LGBT 
health in the context of its Health 2020 Policy Framework (EUR/RC62/R4) since 2012, 
from which a people-centered approach to health system reform considers that “health is a 
political choice,” which challenges the idea that international health agencies should stay 
unpolitical. The people-centered approach highlights individuals’ perspectives, as both 
“participants in, and beneficiaries of, trusted health systems.” EURO’s advocacy has 
gradually influenced the current development of the WHO, which, in 2016, adopted a 
related EB resolution (EB138.R.2) urging member states “to address the broader social 
determinants of health and to ensure a holistic approach to services.” 

In regions where LGBT issues are more divisive, topics around sexual orientation 
and gender identity have never been raised. Rather, the WPRO and SEARO, for example, 
considered LGBT persons as “high-risk populations” in the context of the HIV response. Yet, 
there have been positive developments regarding socially marginalized groups due to 
SEARO’s commitment to universal health coverage. In its resolution (SEA/RC65/R6), the 
SEARO considers social protection for all in a broad sense, especially for the “unreached 
populations” in society. In this light, the SEARO adopted another two resolutions 
(SEA/RC68/R4 and SEA/RC68/R6) on promoting people-centered health in order to gain 
“trust by the population.” 

With regard to the other two regions, the behavior-based concept of men who have 
sex with men (MSM) – rather than any reference to sexual identity – has been employed, 
again, in light of the HIV pandemic. Additionally, transgender situations are simply omitted 
from both regional committees. The EMRO’s discussions over social health are focused on 
intraregional/interstate disparities, and in fact, there is a lack of data at the national and 
subnational levels on inequity. As for the AFRO, its intriguing resolution on Health and 
Human Rights (AFR/RC62/R6) in 2012, which posits the non-discrimination principle 
“within the context of national legal frameworks,” predetermines African states’ position of 
national relativism in the 2013 EB debate. 
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CONCLUSION 
 
Along these trajectories, we may observe how the discourse of people-centered health has 
been influencing global and national health policies. Perhaps, there is an alternative 
pathway to address health inequities among LGBT persons by developing a more nuanced 
strategy for universal health coverage. Meanwhile, many governments still regard sexual 
and gender minorities as “irresponsible” in terms of the global burden of both the HIV 
epidemic and mental disorders, and such a bias, without reasonable grounds, is one of the 
greatest impediments that prevents LGBT health from being considered on the global social 
health agenda. Nowadays, states in global health fora tend to withhold the idea of sovereign 
supremacy over their “domestic affairs,” which adversely affects the improvement of the 
international legal infrastructure. This kind of internationalism, which determines the 
capacity of an intergovernmental organization, has suppressed the representation of the 
affected communities regarding a people-centered approach to global, not just 
international, health justice. 

Moreover, the utmost worry is that the pursuit of health as a human right perishes 
when it becomes a diplomatic rhetoric of governments in the name of their own peoples’ 
right to health. These delegates, self-contradictorily, have asserted that the WHO should not 
be involved with other human rights concerns, as if right to health issues could be addressed 
in isolation. The contentions around LGBT health have exposed the WHO’s ambivalence 
toward the development of human rights-based global health governance between its state-
based constitution (internationalism/provincialism) and human rights ideals 
(globalism/cosmopolitanism). This can also be found in the ICJ’s advisory opinion versus 
its dissenting opinions on the 1996 case concerning the Legality of the Use by a State of 
Nuclear Weapons in Armed Conflict with regard to the WHO’s role and legal duties. 
Nonetheless, in its General Comments Nos. 14 and 22, the CESCR recognizes the WHO’s 
particular importance in both the normative and functional dimensions, especially in the 
making of a social world that promotes global health equity.4 

Such an interrogation about the demagogies of “lack” (of international consensus, 
institutional capacity, and epidemiologic evidence) has informed the opinio necessitatis for 
the WHO to “come out” to address the health disparities among LGBT persons in order to 
fulfill its human rights obligations. Here, opinio necessitatis, which is distinguishable from 
a belief in the existence of a legal duty (opinio juris), stems from “political necessity and 
reasonableness” in terms of the development of law.5 That the EB, as the gatekeeper of the 
global health agenda, is constrained by the conflicts of national ideologies is inconsistent 
with the cosmopolitan vision of health for all,6 especially when there is more evidence, albeit 
disproportionate between regions, uncovering the stress-related health risks against LGBT 
people. When national governments normally represent the dominant social views 
regarding sexualities and gender expressions, such a lack of a globalist perspective becomes 
the fundamental obstacle in respecting sexual and gender diversity in global health 
policymaking, and this has made the immediate obligation to eliminate discrimination 
almost empty words. 
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Operationalizing the Right to Health through the Pandemic Influenza 
Preparedness Framework 
 
Mark Eccleston-Turner 
 
 
Developing states lack access to pandemic influenza vaccines.  The provision of ‘essential’ 
medicines is a core, non-derogable obligation of the right to health in the International 
Covenant on Economic, Social and Cultural Rights (ICESCR), which states must fulfill as 
a minimum criterion. The ICESCR does not provide an exhaustive list of which drugs 
constitute “essential medicines,” although influenza vaccine was listed as an essential 
medicine during the most recent influenza pandemics. This paper presents three, 
interlocking arguments: First, it argues that ensuring access to a vaccine during an 
influenza pandemic is a right to health obligation for all states. Second, it argues that the 
access threshold a state must meet in order to discharge its right to health obligation in 
respect of access to pandemic influenza vaccine is different to the access threshold with 
oral solid drugs, and attempts to quantify the vaccine access threshold. Third, it examines 
the extent to which the World Health Organization (WHO) Pandemic Influenza 
Preparedness Framework can enable developing states to meet the vaccine access 
threshold during an influenza pandemic, and discharge their right to health obligations in 
this area, arguing that the Framework is unlikely to have a significant positive impact on 
access to vaccines by developing states during the next influenza pandemic. 
 
INTRODUCTION  
 
Vaccines are a key component in the response to an influenza pandemic; the timely 
administration of an influenza vaccine is the most effective public health intervention to halt 
the spread of infection and prevent mortality from influenza in adults,1 the elderly,2 and 
children.3 However, developing states have long complained that they are unable to access 
influenza vaccines during a pandemic, despite their best efforts,4 which may have 
implications for the ability of these states to meet their right to health obligations during an 
influenza pandemic.  

In an attempt to remedy poor access to pandemic influenza vaccines in developing 
states the World Health Organization (WHO) enacted the Pandemic Influenza 
Preparedness (PIP) Framework in 2011. The Framework creates a virtual stockpile of “at 
least 150 million doses” of pandemic influenza vaccine, which developing states can procure 
from during a pandemic. The WHO has traditionally played a major role in the management 
of pandemic influenza outbreaks since its inception,5 even going as far as to procure vaccines 
and distribute them to developing states that lack access during a pandemic, although this 
has been done on a largely ad-hoc basis.6  The PIP Framework aims to improve the 
procurement of pandemic influenza vaccines by developing states7  by creating a more 
structured approach to collection and distribution of donated pandemic influenza vaccines 
than the traditional ad-hoc manner in which the WHO has collected and donated vaccines. 
This is intended to ensure that the Pandemic influenza vaccines donated from 
manufacturers is not just given on an ad-hoc basis after orders from fee-paying states have 
been fulfilled, or once self-procuring states have determined they have excess pandemic 
influenza vaccines to meet their needs, as was the case with donations during 2009-H1N1.8  
Instead, donations of pandemic influenza vaccine may be included within the company 
obligations within Standard Material Transfer Agreements9 completed via the PIP 
Framework, which mandate that a proportion of the real-time pandemic influenza vaccines 
production are reserved for, and transferred to, the PIP stockpile. This is a ‘virtual’ stockpile 



ECCLESTON-TURNER, OPERATIONALIZING THE RIGHT TO HEALTH 23 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

of pandemic influenza vaccines which have been donated by vaccine manufacturers that the 
WHO will manage.10  

The utility of the Framework at improving access to pandemic influenza vaccines 
during a pandemic has been explored in the literature, with no consensus being reached on 
how well, if at all, the PIP Framework can improve access in developing states. In order to 
advance these debates, this paper examines the utility of the Framework within the context 
of the right to health. It does this by examining how the PIP Framework improves the extent 
to which developing states can use the Framework to ensure that their populations have 
access to pandemic influenza vaccines. Prior to this analysis, it is necessary to demonstrate 
that ensuring access to pandemic influenza vaccines is an obligation binding upon states 
stemming from the right to health, and what a state ought to do in order to have discharged 
this obligation.  
 
THE RIGHT TO HEALTH 
 
The right to health has been referenced in international agreements since the 1940s.11 The 
clearest articulation of the right to health has come in the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), adopted by the United Nations (UN) 
General Assembly in 1966.12 The ICESCR built upon the ideas put forward in the WHO 
Constitution and the Universal Declaration of Human Rights, and, in placing obligations 
upon states, outlined what sort of action a state could take in order to ensure that the highest 
attainable standard of health could be enjoyed by its citizens. Within the context of 
pandemic influenza vaccine access, clearly 2(c) is most directly relevant: action necessary 
for “[t]he prevention, treatment and control of epidemic, endemic, occupational and other 
diseases;” as noted above, pandemic influenza vaccines are the most effective method to 
prevent and control a pandemic outbreak within a population.  

The rights-based discourse is largely focused on the extent to which citizens of 
states can use the right to health in order to compel the state to act in a certain way to 
improve individuals’ health, such as providing for access to specific medicines. This rights-
based approach has been particularly successful in improving access to medicines in 
developing states, particularly HIV/AIDS medicines.13 Within the context of access to 
medicines, the state’s attempt to fulfill this positive obligation has typically manifested itself 
through legislative or policy changes intended to improve access, such as limiting the 
patentability of pharmaceutical products,14 the issuing of compulsory licenses,15 or using 
nationalized manufacturers to cheaply manufacture medicines.16  However, very little 
academic commentary has been generated regarding access to a vaccine as a component of 
the right to health.  

To this end, access to medicines, as a component of the right to health, was 
elaborated upon in the Committee on Economic, Social and Cultural Rights’ General 
Comment No. 14: the Right to the Highest Attainable Standard of Health.17  General 
Comment 14 holds that states have a tripartite obligation to respect, protect, and fulfill the 
right to health.18  Within the context of access to pandemic influenza vaccines, two of the 
“core obligations” of states are relevant: 

 
States must ensure provision of health care, including immunization programmes 
against the major infectious diseases.19 
The creation of conditions which would assure to all medical service and medical 
attention in the event of sickness…includes the provision of equal and timely access 
to basic preventive, curative, rehabilitative health services and…the provision of 
essential drugs.20 
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It is clear that providing full access to vaccines during an influenza pandemic 
would enable a state to discharge its obligation fully in this regard. However, it remains 
unclear to what extent states can fail to provide full access to pandemic influenza vaccines 
(for whatever reason) and still be considered to have discharged their obligation.  Indeed, 
the right to health is progressive – generally, states party to the ICESCR undertake to  

 
[t]ake steps, individually and through international assistance and co-operation, 
especially economic and technical, to the maximum of its available resources, with 
a view to achieving progressively the full realization of the rights recognized in the 
present Covenant by all appropriate means, including particularly the adoption of 
legislative measures.21 

 
This Article of the Covenant is not particularly helpful when seeking to determine 

if, and when, a state party can be said to have discharged its right to health obligations. It is 
weakly worded and filled with uncertainty, particularly in relation to what “the maximum 
of its available resources,” “achieving progressively,” and “all appropriate means” relate to.22  
Given that a sufficient benchmark for a state having discharged its obligations in relation to 
access to vaccines is not provided in the ICESCR, it is necessary to turn to General Comment 
14 for further guidance. In the context of access to medicines, the provision of ‘essential’ 
medicines is a core, non-derogable obligation, which states must fulfill as a minimum 
criterion to meet their obligations under the Covenant.23  The ICESCR does not provide an 
exhaustive list of which drugs constitute “essential medicines,” instead relying upon the 
WHO Model List of Essential Drugs.24  While not listed on the current Essential Drugs list,25  
influenza vaccine was listed as an essential medicine on the 200926  and 2010 lists27, when 
2009-H1N1 was prevalent. It is likely that during a future influenza pandemic an influenza 
vaccine will again be listed on the WHO Model List of Essential Drugs, and therefore be 
considered an essential medicine for the purposes of the right to health.  
 
The Right to Health, and Access to Pandemic Influenza Vaccines 
 

During the most recent influenza pandemic (2009-H1N1), despite the clear 
obligation to provide pandemic influenza vaccines as an essential medicine, access to the 
vaccine was very poor in developing states. Most developing states either were not accessing 
the vaccine at all, or were accessing it significantly later than their developed neighbors.28  
If a rights-based approach to 2009-H1N1 were adopted, one could argue that developing 
states failed to meet their obligations regarding the right to health by failing to provide an 
“immunization programme against a major infectious disease”29  and failing to “provide 
essential drugs”30  for their population during 2009-H1N1.  However, such an approach may 
be too simplistic; developing states have long complained that they are unable to access 
influenza vaccines during a pandemic, despite their best efforts.31 This serves to highlight 
one of the significant drawbacks with the rights-based narrative regarding access to 
medicines in developing states: it presupposes that the state is capable of adequately 
addressing the problem with the resources that it has available to it. What of the state that 
lacks the means to secure access to medicines on behalf of its population? It would of course 
be unfair to claim that such states have failed to meet their positive obligations in regards 
to the right of health, when they lack the means to discharge the obligation.  
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This is neatly highlighted by contrasting Article 2(1) of the ICESCR, which states that  
 
[e]ach State Party to the present Covenant undertakes to take steps, individually 
and through international assistance and co-operation, especially economic and 
technical, to the maximum of its available resources, with a view to achieving 
progressively the full realization of the rights recognized in the present Covenant 
by all appropriate means, including particularly the adoption of legislative 
measures32 [emphasis added] 
 

With paragraph 47 of General Comment no. 14, which states that 
 
[i]f resource constraints render it impossible for a State to comply fully with its 
Covenant obligations, it has the burden of justifying that every effort has 
nevertheless been made to use all available resources at its disposal in order to 
satisfy, as a matter of priority, the obligations outlined above. It should be stressed, 
however, that a State party cannot, under any circumstances whatsoever, justify its 
non-compliance with the core obligations set out in paragraph 43 above, which are 
non-derogable.33 

 
Both the provision of essential drugs34  and the provision of immunization against 

major infectious diseases35 are core obligations within General Comment 14. Therefore, it is 
clear that not providing vaccines during an influenza pandemic constitutes a failure on the 
part of a state to meet its ICESCR obligations regarding the right to health, and resource 
constraints are not an adequate justification for failing to provide pandemic influenza 
vaccines. In short, states, including developing ones, must provide pandemic influenza 
vaccines to their population, or they will not have fulfilled their obligations under the 
ICESCR.  
 
DISCHARGING THE OBLIGATION 
 
In order to evaluate the extent that the PIP Framework can enable a developing state to 
discharge its right to health obligations in respect of access to pandemic influenza vaccines, 
it is necessary to make a determination regarding the threshold of vaccine access that needs 
to be met by a state in order for it to be considered to have discharged its obligation. On this 
point, General Comment no. 14 states that “[f]unctioning public health and health-care 
facilities, goods and services, as well as programmes, have to be available in sufficient 
quantity within the State party,”36  but no further guidance is provided as to what “sufficient 
quantity” means in this context. Within this paper, the notion of “sufficient access” is used, 
which is based on two interlocking factors: vaccination levels and vaccination timings. If a 
state achieves sufficient access to vaccines during an influenza pandemic, it is considered to 
have satisfied the requirements to have discharged its obligations regarding the right to 
health – full vaccination is not required to have discharged right to health obligations in this 
context.  
 
Vaccination Levels 
 

When discussing access to oral solid dose drugs, it is fairly straightforward to 
determine when a state has discharged its right to health obligations in respect of access to 
that drug – the right can be said to be discharged when all patients that require access to 
that drug have access. For example, the antiretroviral drug zidovudine, which is used to treat 
HIV infections, appears on the WHO Essential Medicines list,37  and therefore access to 
zidovudine constitutes a core obligation under General Comment no. 14, in much the same 
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way that access to pandemic influenza vaccines is likely to during a future pandemic. The 
right to health obligations in respect of zidovudine can be said to have been discharged when 
there is ready access to zidovudine for all patients who require it in order to treat their HIV 
infection. However, that is not the case when discussing vaccines – the beneficial effects of 
a vaccine are not just felt by the individual receiving the vaccine, but by those in the wider 
community too, due to community immunity.38 

Due to the mutations that occur with each strain of influenza virus, the vaccination 
coverage required in order to establish community immunity has fluctuated with each 
pandemic since 1900.39  Aside from 2009-H1N1, which was noted for having a having a 
particularly low mortality and infection rate40 when compared with more typical 
pandemics,41 a minimum vaccination coverage of at least 33% has been required in all 
pandemics in order to establish community immunity and slow down the rate of infection.42  

When discussing access to pandemic influenza vaccines as a right to health 
obligation, we are not just discussing access to pandemic influenza vaccines on an individual 
basis, but also the right to benefit from the herd immunity, which is established within a 
community when sufficient vaccine is administered. To that end, enough vaccine to 
immunize at least 33% of a state’s population will be taken to be ‘sufficient access’. This 
threshold is taken as it is sufficient to provide the beneficial effects of community immunity. 
Therefore, if sufficient vaccine has been procured in order for community immunity to be 
achieved within a population, it is possible to argue that the state’s right to health obligations 
have been discharged in respect of pandemic influenza to the entire community that is 
benefiting from the immunisation campaign, not just the individuals that have received the 
vaccine directly.  
 
Vaccinating Timings 
 

Pandemic influenza strains predominantly emerge in, and spread rapidly through, 
developing states.43  The states that are at a heightened risk from pandemic influenza are 
the most likely to be reliant upon donations from the WHO to gain access to pandemic 
influenza vaccines.44  These donations from the WHO arrive in much smaller batches than 
in developed states, and much later than in self-procuring developed states.45 This 
significantly hampers these states’ abilities to combat pandemic influenza outbreaks, meet 
community immunity thresholds, and limit or prevent the spread of the disease beyond its 
borders. Therefore, it is not just the amount of pandemic influenza vaccines that a state can 
access that is of relevance to this research, but also when access is gained.   

As the timing of vaccination administration is important for an effective domestic 
and international response to the pandemic, for the purpose of this research a state can be 
said to have discharged its right to health obligations in respect of pandemic influenza 
vaccines if its population has access to the vaccine within the same timeframe as developed 
states. 
 
USING THE FRAMEWORK TO DISCHARGE THE OBLIGATION  
 
The PIP Framework envisages that the WHO manage a stockpile of “around 150 million 
vaccines”; 50 million doses of the stockpile will be for use in “affected countries, according 
to public health risk and need, to assist in containing the first outbreak or outbreaks of an 
emerging pandemic” and “100 million for distribution…to developing countries that have 
no or inadequate access to…influenza vaccines, on a per capita basis that can be distributed 
to affected and at risk developing states during a pandemic.”46 

Since the creation of the Framework in 2011, the major developments in this area 
have been focused on the Standard Material Transfer Agreements (SMTAs) that the WHO 
has negotiated. The success of the Framework hinges upon the uptake of SMTAs by 
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pandemic influenza vaccine manufacturers, and the terms and conditions to which they are 
willing to agree. In the most recent review of the pandemic influenza vaccines 
manufacturing capacity, Partridge & Kieny (on behalf of the WHO) identified twenty-four 
manufacturers that are active in manufacturing pandemic influenza vaccines.47 In addition 
to this categorization of influenza manufacturers, the WHO, when calculating partnership 
contributions for the running costs of the Global Influenza Surveillance and Response 
System (GISRS), identifies those influenza vaccine manufacturers using the WHO GISRS, 
in order for them to contribute to the running costs.48  Of those manufacturers identified by 
Partridge & Kieny, eighteen also make partnership contributions to the WHO, on the basis 
that they use the WHO-GISRS.49 Use of GISRS is understood to include receipt of physical 
materials, or use of data and/or information, some of which may not be routinely provided 
to the general public.50 Uptake of SMTAs by pandemic influenza vaccine manufacturers was 
initially slow, and despite the fact that eighteen active pandemic influenza vaccines 
manufacturers benefited from the work of GISRS, from 2011-late 2016 only three of these 
manufacturers had an SMTA2 in place, with only 46 million doses being committed to the 
Stockpile.  

However, more recently, there has been a proliferation of Agreements being signed 
with pandemic influenza vaccine manufactures, and to date the WHO has signed SMTAs 
with eleven pandemic influenza vaccine manufacturers. All of these manufactures have 
committed to donating 7.5%-9% of their ‘real-time’ pandemic influenza manufacturing 
output to the WHO to supply the stockpile.51  The exact number of doses within the PIP 
Stockpile are not known, but the WHO has stated that it is “approximately three times the 
amount of pandemic vaccine available [to the WHO for distribution] during the H1N1 
pandemic.” Given that the stockpile the WHO managed during 2009-H1N1 distributed 78 
million doses,52 it is reasonable to assume that the stockpile currently holds around 230 
million doses. Such a drastic increase in the capacity of the Stockpile is clearly welcome, but 
it is necessary to determine to what extent this increase in commitments to the PIP Stockpile 
is likely to improve the extent to which developing states can use Framework to discharge 
their right to health obligations in respect of access to pandemic influenza vaccines.  

In respect of the “vaccination timing” element of the criterion against which we are 
judging the utility of the PIP Framework, it is it is clear that the one major benefit of the PIP 
stockpile is the removal of the time delay of donated vaccine being committed to the WHO, 
which has been a barrier to discharging the obligation during previous influenza 
pandemics.53 However, this benefit may not actually be realized in practice during the next 
pandemic. During 2009-H1N1, governments of developed states with domestic 
manufacturing capacity restricted exports to other territories, and to the WHO, until 
domestic demand had been fulfilled,54 and concern has been expressed by pandemic 
influenza vaccine manufactures that member states with domestic pandemic influenza 
vaccines production within their territory will place restrictions upon exports of vaccines 
that have been committed to the PIP stockpile, until domestic demand had been fulfilled.55 
Indeed, the Framework makes provision for such an event occurring, holding “no Party shall 
be liable for any delay in the performance of or failure to perform its obligations under this 
Agreement, where such a delay or failure is caused by Force Majeure,”56 including “embargo 
or requisition” and “acts of government.”57 Member States with domestic pandemic 
influenza vaccine manufacturing capacity have given assurances to the WHO that they 
would enable domestic manufacturers to fulfill their SMTA2 commitments without 
government interference;58 however, despite this, government requisition is a very real 
possibility, particularly during a severe pandemic. Such a requisition causing a delay to the 
real-time commitments to the Stockpile, and onward transfer to developing states would 
severely impact on the ability of a developing state to use the PIP stockpile in order to 
discharge its right to health obligation in respect of pandemic influenza vaccines. 
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The utility of the Stockpile to enable developing states to discharge their right to 
health obligation in respect of pandemic influenza vaccines appears less viable when 
vaccination levels are taken into consideration. The idea that the PIP Stockpile would be 
insufficient to rectify inequities in access to vaccines during a pandemic was addressed 
before the Stockpile went live, with scholars noting that even if the PIP Stockpile secured 
the 100 million doses to distribute to “developing states in need” as initially anticipated, this 
would provide for a vaccination level of approximately 1.8% of the population of developing 
states, even if a single dose regime was viable.59 However, since this time, the capacity of the 
Stockpile has grown considerably, beyond that which was initially envisaged by the WHO. 
The current PIP stockpile has approximately 230 million doses committed to it. However, 
not all of this stockpile is reserved specifically for developing states that are unable to 
procure Pandemic influenza vaccines on the open market.  

If the WHO maintains the proportions at which it intended to distribute the 
donated vaccine with  

 
One-third ‘for use in affected countries, according to public health risk and need, 
to assist in containing the first outbreak or outbreaks of an emerging pandemic’, 
two-thirds to ‘developing countries that have no or inadequate access to H5N1 
influenza vaccines, on a per capita basis, with use to be determined by those 
countries.60 
 

Assuming that two-thirds of this Stockpile is reserved for “developing states in need,” the 
stockpile could ensure a vaccination level coverage of 4.14% in developing states on a one-
dose strategy, and 2.07% on a two-dose strategy, which is much more typical of an 
immunization campaign against pandemic influenza. Both of these vaccination coverage 
levels are significantly below the target of 33% needed to establish herd immunity within a 
population. While the PIP Stockpile was not explicitly created with the 33% vaccination 
target in mind (nowhere in the drafting or the final text was a vaccination coverage target 
set), the herd immunity level of 33% is well established within the literature as the most 
desirable vaccination coverage target. In relation to this target, clearly, the commitments 
provided in the example SMTA2 do not make procurement from the PIP stockpile a 
particularly attractive procurement option for developing states, particularly if a developing 
state is seeking to procure sufficient vaccine in order to establish herd immunity levels 
within their territory in order to discharge their right to health obligations. 

The low uptake of SMTAs amongst pandemic influenza vaccines manufacturers, 
combined with the reduced commitments being given by pandemic influenza vaccines 
manufacturers in those SMTAs that have been concluded, make the PIP stockpile an 
undesirable procurement method for developing states. Moreover, even when all of the 
vaccine that has been committed to the WHO via SMTAs has been delivered, it is likely that 
the WHO will need to seek donations from pandemic influenza vaccines manufacturers 
(outside of SMTA2 commitments) and developed states in order to be able to meet the 
procurement needs of developing states, in much the same way they did during 2009-H1N1. 
This is a particularly undesirable scenario because, when making appeals for donated 
vaccine, the WHO will again have “little leverage to influence developed countries [and 
Pandemic influenza vaccines manufacturers] other than rhetoric about equity, justice, and 
solidarity.”61 If the WHO must again make appeals to equity and justice in order to procure 
vaccine to donate to developing states, as appears likely, it will highlight the significant 
shortcomings in the PIP Framework, which was designed specifically to minimize such a 
scenario during a pandemic.   
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RECOMMENDATIONS  
 
Moving forward it would be beneficial if the WHO placed greater emphasis on transfer of 
technology in the SMTA negotiations. The PIP Framework envisages that manufacturers 
concluding an SMTA with the WHO may have agreed to transfer technical knowhow 
regarding the manufacturing of pandemic influenza vaccines to the WHO, for onward 
transfer to developing states. However, none of the eleven manufactures that have SMTAs 
with the WHO has agreed to transfer technology as part of their Agreements. The onward 
transfer of technology from established pandemic influenza vaccine manufacturers to 
developing states could allow these developing states to establish pandemic influenza 
vaccine manufacturing capacity, which they could procure from when needed. If developing 
states were able to manufacture sufficient levels of pandemic influenza vaccines in order to 
achieve herd immunity, they could discharge their right to health obligations without being 
reliant upon procurement from established pandemic influenza vaccine manufacturers in 
developed states or receiving donations from the WHO, both of which are unviable 
procurement options for developing states. The importance of transfer of technology to the 
success of this model has been noted by the World Health Assembly and the Developing 
Countries’ Vaccine Manufacturing Network.62 

Indeed, transfer of technology from an established vaccine manufacturer to Brazil 
has led to the state pharmaceutical manufacturer in Brazil, the Butantan Institute, to 
establish manufacturing capacity in the field of pandemic influenza vaccines. In 2011, the 
Butantan Institute delivered the first batch of vaccines against influenza entirely produced 
in Brazil. Currently, the Butantan Institute is able to manufacture both seasonal and 
pandemic influenza vaccines63and has manufacturing capacity for approximately 20 million 
doses.64 While it is important to note that this is not sufficient manufacturing capacity to 
meet the target to immunize 33% of the Brazilian population,65 and thereby discharge the 
right to health obligations, it is sufficient for approximately 10% coverage. This figure is 
significantly higher than the 4.4% vaccination coverage that is the best case scenario that 
could be achieved by developing states procuring from the PIP Framework. 
 
CONCLUSION  
 
This paper has argued that that direct procurement from the PIP Stockpile is not a viable 
option for developing states seeking to obtain sufficient access to pandemic influenza 
vaccines in order to discharge their right to health obligations. In the context of the right to 
health, the PIP Framework does provide one distinct benefit: if developing states were to 
procure vaccines from the PIP Stockpile, then these vaccine would be distributed within the 
same timeframe as developed states.66 While this is a clear benefit over procurement during 
2009-H1N1, procurement from the PIP Stockpile merely satisfies one element of the two-
part test outlined earlier in this paper. The second element of the two-part test, procuring 
sufficient levels of vaccine to immunize at least 33% of their population, cannot be satisfied 
by procurement via the PIP Framework. Therefore, a developing state cannot fulfill and 
discharge its right to health obligations in respect of pandemic influenza vaccines by relying 
upon procurement from the PIP Framework. With this is mind, it is reasonable to argue that 
the PIP Framework is not able to ensure that developing states are able make use of the 
Stockpile in order to discharge their core right to health obligations in respect of pandemic 
influenza vaccines, as mandated by General Comment 14.  
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Monitoring Interventions to Respond to Sexual Violence in 
Humanitarian Contexts 
 
Sara Davis, Doris Schopper and Julia Epps 
 
 
Sexual violence in conflict settings is recognized as a war crime, constituting a grave 
violation of human rights. This article compares and contrasts sexual violence 
intervention monitoring and evaluation (M&E) tools recommended by the Inter-Agency 
Standing Committee and indicators used by leading international humanitarian 
organizations to monitor and evaluate medical care, mental health care and psychosocial 
support, and legal aid services for survivors of sexual violence in humanitarian contexts. 
We find that few organizations have published their M&E tools. Among those that have, 
there is a wide diversity of definitions and indicators, creating knowledge gaps on what 
works, especially around less-studied populations such as male survivors. This study finds 
methodological and epistemological questions in the use of quantitative indicators in 
contexts of stigma, violence, and discrimination and challenges in mainstreaming sexual 
violence interventions in health.   

 
Sexual violence is recognized by World Health Organization (WHO) as having serious 
impacts on physical, mental, sexual and reproductive health.1,2 Sexual violence can result in 
immediate and acute physical injuries, even in some cases fatalities. It can result in chronic 
health problems; gynecological disorders; sexually transmitted infections, including HIV; 
adverse mental health outcomes, including depression, suicide attempts, and anxiety 
disorders; and more.3 In conflict settings, sexual violence is recognized as a war crime, 
constituting a grave violation of human rights.4 Addressing these humanitarian contexts,5 
international attention by global governance agencies to the problem of sexual violence in 
humanitarian settings has increased in recent years.6 This has included the recognition of 
sexual violence under the Rome Statute, resolutions by the United Nations (UN) Security 
Council, the 2009 establishment of a UN Special Representative of the Secretary-General 
on Sexual Violence in Conflict, and a 2014 Global Summit to End Sexual Violence in 
Conflict.7 In 2016, UN member states recognized the importance of addressing sexual 
violence in the Sustainable Development Goals (SDGs), with target 5.2, which aims to 
“eliminate all forms of violence against all women and girls,” presumably including in 
humanitarian settings. 

Yet, recent reviews of interventions to prevent and respond to sexual violence in 
humanitarian settings have repeatedly pointed to the lack of evidence on which to base 
interventions. One of the most cited and thorough scientific reviews was published in 2013. 
It examined the impact of initiatives in low- and middle-income countries to reduce the 
incidence, risk, and harm from sexual violence in conflict, post-conflict, and other 
humanitarian crises. Only 40 studies were identified in a 20-year period from 1990 to 
September 2011.8 The authors noted that:  

 
most interventions addressed opportunistic forms of sexual violence committed in 
post-conflict settings. Only one study specifically addressed the disaster setting. 
Actual implementation of initiatives appeared to be limited, as was the quality of 
outcome studies.9   
 

A follow-up review, analyzing further evidence of good practices in prevention and response 
to gender-based violence in humanitarian contexts, found that only 15 of the approximately 
100 guidelines, tools, papers, evaluations, studies, and other documents reviewed were 
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deemed robust enough to be included on the basis of their quality and relevance.10 The lack 
of evidence on the outcomes of interventions, and lack of evidence from regions other than 
Africa, were highlighted and echoed again in a special report in the Lancet.11 Similarly, a 
consultation with experts organized by the Georgetown University Global Women’s 
Institute in early 2017 noted gaps in evidence, including on service mapping and utilization, 
baseline data, monitoring reports and evaluation results, and qualitative data, including 
personal accounts.12 
 Article 12 of the International Covenant on Economic, Social and Cultural Rights 
(ICESCR) upholds the right to the highest attainable standard of health.13 General Comment 
No. 14 analyzes this right as including the elements of availability, accessibility, 
acceptability, and quality, with the “quality” element meaning that goods and facilities are 
“scientifically and medically approved.”14 Article 15 of the ICESCR also upholds the right of 
everyone “to enjoy the benefits of scientific progress and its applications.”15 Yet meeting, 
and in some cases even defining, these scientific standards in sexual violence programming 
poses methodological, ethical, and logistical challenges.16  
 Some of the challenges are inherent in the nature of sexual violence. While 
widespread, sexual violence is largely under-reported; survivors17 tend to avoid disclosing 
their attacks due to stigma and fear of retaliation, and humanitarian programs have been 
slow to incorporate the issue into their respective mandates. In some contexts, where 
survivors may be blamed, expelled from their communities, or even subject to honor 
killings, the very process of gathering data in order to build a sounder evidence base carries 
the real risk of causing further harm. In humanitarian settings, where resources are 
constrained, there are further challenges to data-gathering: urgent priorities often take 
precedence over routine tasks such as monitoring and evaluation (M&E), services are 
frequently interrupted, and medical facilities are sometimes vulnerable to attack.18 Even 
when sound M&E practices can be implemented, they may not be sustainable for the length 
of time needed to create robust evidence, as projects in humanitarian settings are sometimes 
only implemented for short time-periods.19  
 Currently, there is little internationally-recognized guidance on how to monitor 
and evaluate programs addressing the needs of survivors of sexual violence. Few 
organizations have chosen to publish their M&E indicators or tools externally. As a result, 
it appears that each organization designs its own set of indicators, data-gathering methods 
and impact measures without reference to (or often, access to) those used by peer 
organizations. In order to compare implementation and impact of programs across settings 
and across organizations in this newly-emerging area of global health governance, the 
evidence base for programs to meet the needs of survivors would be strengthened if there 
were a standard approach to M&E that could be complemented and enhanced to meet the 
needs of specific contexts. 
 In this article, we examine M&E guidance and indicators used by some leading UN 
agencies, intergovernmental organizations, and nongovernmental organizations (NGOs) to 
monitor and evaluate programs that provide medical care, mental health and psychosocial 
support (MHPSS), and legal aid services to survivors. Our aim is to assess whether the 
indicators currently published by different agencies show commonalities, where gaps exist, 
and where further thinking may be needed as research, monitoring, and evaluation develop 
in the field.  
 
METHODOLOGY  
 
We gathered information on guidance and tools to monitor and evaluate programs 
responding to sexual violence in conflict settings by writing to and/or visiting the websites 
of international organizations that are particularly active in this area. These included the 
International Committee of the Red Cross (ICRC), International Rescue Committee (IRC), 
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WHO, United Nations High Commissioner for Refugees (UNHCR), and the United Nations 
Population Fund (UNFPA).20 Other organizations shared indicators for background use 
only. We also consulted guidelines developed in consultation with these and other agencies 
by the Inter-Agency Standing Committee (IASC) and the Reproductive Health Response in 
Conflict (RHRC) Consortium. While the IASC guidelines focus on prevention and mitigation 
of sexual violence, they include some response programs, and thus were included in this 
study.21 The International Federation of the Red Cross (IFRC) has a pilot set of standards 
for interventions that only address prevention and mitigation, and thus these were not 
included in the study.22  
 Based on our review of these published and off-the-record materials, we identified 
76 indicators that were classified by the organizations as used to monitor and evaluate 
medical care services (47 indicators), MHPSS (19 indicators), and legal aid services (10 
indicators). We collected the indicators on Excel spreadsheets, following the categorization 
used by the organizations, although, as discussed below, these categorizations sometimes 
varied among organizations. While we focused on guidance that addressed M&E of 
programs responding to sexual violence specifically in humanitarian settings, we also 
consulted guidance designed for developmental and other contexts.  

To compare and contrast the indicators, we begin by exploring the similarities and 
differences in institutional approaches and programmatic activities for sexual violence. 
Indicators should measure the outputs of programs and their impact, but to do so, there 
must be some agreement on what those programs are and how they are measured. Different 
programs and approaches will result in different indicators.  

We then focus on analyzing indicators for three specific areas: medical care, mental 
health care/psychosocial support, and legal aid services. We focused on these three types of 
interventions as medical care and mental health care are commonly agreed to be essential 
services; given that sexual violence in conflict is both a violation of human rights standards 
and is recognized as a war crime, legal aid for survivors is also critical. We found little or no 
M&E guidance or indicators for some other areas commonly understood to be part of the 
response, such as protection.  
 
DIFFERING INSTITUTIONAL MANDATES 
 
Sally Merry’s study of human rights indicators, in particular indicators used to measure 
violence against women, notes the differing institutional and cultural understandings that 
can shape the development of indicators used in global governance.  At the global level, 
“conceptions of violence and of the relationships and social structures within which it occurs 
are highly variable. Moreover, what constitutes violence against women is highly 
contested.”23 Likewise, our review found that agencies position themselves differently in 
terms of the scope of the problem, nature of the problem, and prioritized responses for 
sexual violence. These differing positions in what is still an emerging field also shape 
interventions, language, and approaches to M&E. 
 For example, some organizations emphasize addressing sexual violence in conflict 
settings, as do the Sphere Project guidelines, which assert that humanitarian actors must 
respond to sexual violence as part of a minimum humanitarian standard for the emergency 
response.24 Other organizations view sexual violence as one part of a larger spectrum of 
“sexual and gender-based violence.”25 IASC frames the issue even more broadly, defining 
gender-based violence as rooted in the socio-economic inequality between women and 
men.26  Institutions also diverge in their understanding of whether the “gender” in “gender-
based violence” (GBV) should include violence experienced by men.27  
  Institutions take different approaches to programming and measurement that 
reflect these differences in focus and emphasis.  
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DEFINING PROGRAMMATIC INTERVENTIONS 
 
In order to compare indicators, we aimed to first identify a set of core programs that could 
be monitored and evaluated comparably. However, in part because of the differing 
institutional mandates discussed above, we found significant diversity in terms of which 
institutions emphasized which types of programs. Institutions that define their mandate 
more broadly tend to recommend a broad array of types of interventions, and recommend 
ways to integrate them into other programs. Institutions with narrower mandates tended to 
emphasize the importance of the types of programs in which they have specific expertise.  

The IASC guidelines are based on a broader analysis of gender-based violence as 
rooted in socio-economic inequalities. Thus, the IASC guidelines emphasize integration of 
GBV response services into cross-cutting humanitarian programming areas. The 2015 
edition of the guidelines aim to integrate GBV interventions in 13 thematic areas: camp 
coordination and camp management; child protection; education; food security and 
agriculture; health; housing, land, and property; humanitarian mine action; livelihoods; 
nutrition; protection; shelter, settlement, and recovery; water, sanitation, and hygiene; and 
humanitarian operations support sectors. However, one result of this emphasis on 
mainstreaming is that such technically complex areas as mental health and psychosocial 
support or legal aid services, normally addressed with standalone programs, are discussed 
only briefly as sub-topics within other thematic areas, such as child protection and 
housing.28  

UNFPA’s Minimum Standards for Prevention and Response to Gender-based 
Violence in Emergencies, which draws extensively on the IASC guidelines, has its own 
slightly different emphasis. The UNFPA Minimum Standards give significant emphasis to 
some areas neglected in the IASC guidelines, such as MHPSS and legal aid, but do not 
specifically address child protection.29 UNHCR’s approach differs slightly, in that it 
emphasizes integration of prevention and response interventions across other 
humanitarian programming for refugees. UNHCR has defined a list of 48 “essential actions” 
for addressing sexual and gender-based violence (SGBV), selected based on the institution’s 
review of published guidance and on consultation with other agencies.30 The 48 essential 
actions include, for example, establishing medical referral systems for survivors, promoting 
community-based watch groups, establishing separate latrines for men and women, 
providing training to staff, and others.31 UNHCR’s monitoring and evaluation report on this 
project focuses on an initiative to place senior protection officers in diverse contexts in order 
to put these 48 essential actions into place, and evaluates the degree to which the 48 actions 
are completed. UNHCR has a broader approach to evaluating the outcomes and impact of 
the 48 actions, but it is not externally published.  

ICRC’s Addressing the Needs of Women Affected by Armed Conflict outlines 
recommended interventions within the areas of medical/health assistance, psychological 
support, economic assistance, social/community healing, and reporting violations. ICRC’s 
approach to M&E differs from other organizations examined for this study in that it 
monitors and evaluates MHPSS and primary health care interventions for adult and child 
victims of violence in general, without distinguishing sexual violence.32     

In short, there is as yet no single core package of interventions for sexual violence 
survivors agreed among all institutions: some emphasize mainstreaming, while others 
emphasize specific types of programming. There are a number of commonalities: all of the 
agencies emphasize access to emergency medical care and the need for adequate training 
and technical support for field staff; all agencies also recommended meaningfully including 
women in stakeholder consultation and governance mechanisms.  

Given that there are diverse views among institutions on what should constitute a 
core package of services for survivors, it is natural that our review of indicators also found 
that organizations take diverse approaches to M&E.  
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ANALYSIS OF INDICATORS 
 
We grouped indicators according to area of intervention (medical care, mental health and 
psychosocial support, and legal aid) and identified whether each was an input, output, 
process, or outcome indicator. Input indicators measure the resources invested in a 
program: availability of supplies, personnel, or facilities. Output indicators measure the 
quantity of services or persons served (e.g., number of completed training courses). Process 
indicators measure how goods and services are provided. Outcomes are the broader results 
of the services, whether on the program, the agency, or the community at large.  

Generally, medical care M&E approaches appear most clearly defined, although 
they tended to focus on inputs and outputs rather than on medical outcomes. We found that 
there is much less definition of services and indicators for MHPSS and legal aid, although 
somewhat more inclusion of output indicators. In some cases, we found indicators that were 
irrelevant to the area being evaluated.  

 
Medical Care 
  

Significant evidence exists for the medical care services to be provided to sexual 
violence survivors.33 Here, we found clearer alignment on interventions than in the other 
two areas studied. There were also more areas of overlap in terms of indicators 
recommended than in the areas of mental health and legal aid. However, we found an overall 
emphasis on input and output indicators, and little guidance on measuring health outcomes. 
Some indicators also appeared to rely on unclear denominators, as further explored below.  
 WHO’s Clinical Management of Rape Survivors: Developing Protocols for Use 
with Refugees and Internally Displaced Persons provides a checklist of recommended 
interventions, which includes gathering forensic evidence; prevention of sexually 
transmitted infections (STIs) and HIV (providing care is sought within 72 hours of the 
incident); emergency contraception; wound care; prevention of tetanus and hepatitis B; 
counseling; and referrals to mental health care.34  This set of services appears to be 
consistently offered by others: for instance, MSF’s Medical Protocol for Sexual Violence 
Care outlines a similar list of services.35 MSF was one of the first providers of medical care 
to sexual violence survivors in conflict settings, and it offers an evidence-based package of 
clinical services to survivors in diverse settings.36 Since 2004, the Sphere Project’s 
Humanitarian Charter and Minimum Standards in Disaster Response has also included 
the Minimum Initial Service Package (MISP) for Sexual and Reproductive Health, 
including many of the same services as those recommended by WHO.37  
 While overall this is commendably consistent, it was concerning that none of the 
medical guidelines we reviewed either addressed the medical needs of either male or 
transgender survivors of sexual violence or had recommendations for monitoring or 
evaluating services for those populations. Moreover, despite evidence of links between 
unsafe abortion and high rates of maternal mortality, MSF is one of the few organizations 
with an explicit policy on the provision of abortions.38 WHO’s guidelines only recommend 
that women who are pregnant as a result of rape “be offered abortion, in accordance with 
national law” (emphasis added).39  
 We collected 49 indicators that measure health services from ICRC, RHRC, IASC, 
and other organizations that requested their materials be used only for background 
reference. Many of these indicators focused on input or output of services. ICRC, IASC, and 
RHRC each had indicators that looked solely at the number of sexual violence or GBV 
reports received at health centers, as well as indicators that aimed to measure access to 
medical care by survivors. Consistent with the MISP, ICRC and RHRC monitor the number 
of rape victims to access services within 72 hours, a critical window for HIV pre-exposure 
prophylaxis. IASC recommends a number of indicators that measure availability of services, 
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coverage of supplies, and training of staff on GBV. We found relatively few process or output 
indicators for medical care.  
 We also found some areas of concern. IASC’s recommended indicators for health 
do not monitor and evaluate medical care itself, but emphasize planning and 
administration: for example, the “number of non-health sectors consulted with to address 
GBV risk-reduction activities as a percentage of number of existing non-health sectors in a 
given humanitarian response” or the “number of affected persons consulted before 
designing a programme who are female, as a percentage of number of affected persons 
consulted before designing a programme.”40  
 
The Problem of Denominators in Medical Service Coverage 
 
 In some cases, it is necessary to have some indication of the number of survivors 
in order to judge whether access to medical and mental health care is assured. The UN has 
supported tools to facilitate this data-gathering, such as the Gender-Based Violence 
Information Management System (GBV IMS), an online platform for tracking GBV data by 
service providers.41 However, it is methodologically challenging to establish a denominator 
for service coverage. 

Many survivors will not report an incident to health facilities, resulting in 
implausibly small denominators. The ongoing displacement of populations also creates 
difficulties for analyzing the scope of sexual violence.42 Davis and colleagues find that when 
attempting to reach stigmatized and hidden populations with health services, small 
denominators can result in high service coverage reports that “paint a false picture of 
success.”43 Additionally, Dolan cautions that male survivors are unlikely to disclose their 
status in many contexts, including in countries where only female rape is recognized, or 
where same-sex sexual behavior is criminalized.44 Thus, unless a health facility is taking 
special measures to screen and find male survivors, the overall number of cases reported to 
a health facility may fail to include the full denominator of survivors. 

Moreover, individual survivors may experience repeat incidents of sexual violence 
and/or multiple forms of sexual violence. This poses a methodological challenge: Should 
agencies strictly report only the number of individuals affected or the total number of 
incidents of sexual violence? If the former, then the reported victims may underrepresent 
the scale of violence in settings of high re-victimization.45 This is recognized as a problem 
by the UN,46 WHO, and UNFPA47 guidelines.  
  In the absence of normative guidance on the question of what a change in the 
number of reported cases means, the meaning of changing data is also treated differently by 
institutions.48 Without data on broader prevalence, indicators that monitor service coverage 
could mistakenly be taken to imply success. A reduction in the number of cases reported to 
a health facility could be a sign that sexual violence is reducing; yet, it could, on the other 
hand, be a sign that a health facility has failed to provide high-quality services or has violated 
confidentiality, and has lost the trust of survivors in the community. Thus, we found 
different approaches to interpreting changes in number of reported cases: while IASC 
recommends viewing the reduction of reported cases as a sign of a successful prevention 
program, RHRC views an increased number of reports as an indication of a successful access 
to justice program. 
 WHO has developed robust ethical guidance on data-gathering about sexual 
violence, and notes that genuine informed consent is a challenge in conflict and emergency 
settings.49 Most of the guidance reviewed for this study adopts or references the WHO 
ethical guidance in some form.50 However, the guidance documents we reviewed also 
provide a range of tools for data-gathering, including incident report forms, statistical 
report forms, and client feedback forms, which could jeopardize confidentiality without 
strict data protection policies and training for staff.  



40  DAVIS, SCHOPPER & EPPS, MONITORING INTERVENTIONS 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

Mental Health Care and Psychosocial Support 
 
 Sexual violence in conflicts and emergencies can have profound and long-term 
effects on the mental health and well-being of survivors, their families, and the community 
at large. Survivors of sexual violence may experience diminished ability to function, post-
traumatic stress disorder, depression, and suicidal thoughts, as well as numerous other 
impacts.51 While these problems are well-documented, the types of interventions 
recommended vary among agencies, reflecting diverse institutional areas of expertise and 
theoretical orientations – as well as, perhaps, diverse needs of survivors.  
 To address the complex forms of harm to survivors, Tol and colleagues recommend 
a “multi-layered approach,” building on the IASC pyramid, which identifies “different levels 
of psychosocial and mental health interventions,” including specialized services for 
individuals, non-specialized support (such as psychological first aid), strengthening 
community and family supports, and addressing social considerations in basic services and 
security.52 Tol and colleagues note the challenges in isolating specific effects of 
interventions.  
 Thus, apart from IRC’s guidance for treating child sexual abuse survivors, we were 
unable to identify published technical guidance outlining one package of mental health and 
psychosocial support interventions specifically for sexual violence survivors in 
humanitarian settings.53 Schopper notes a lack of scientific evidence for some psychosocial 
support interventions offered to sexual violence survivors, including “psychological first aid, 
community-based support and structured social activities.”54 
 Among the guidance and indicators reviewed for this study, we identified 19 
indicators for use in M&E of MHPSS interventions, almost all either input, output, or 
process indicators. These included output indicators aimed at measuring the numbers of 
survivors to access psychological services in a given setting (here, we encountered the same 
problem with lack of clear definition of denominators, as discussed above); process 
indicators that measure referrals to MHPSS, and output indicators measuring community 
ability to provide psychosocial support services; as well as number of health staff trained to 
provide MHPSS (an input indicator). All these indicators are measured for all victims of 
violence, and for children separately from adults.  
 ICRC had one of the few outcome indicators we found in our study: it measured 
numbers of patients to show reduced distress, improved functioning, and improved coping. 
However, from the materials provided, it was not clear how these indicators are assessed or 
what the time frame is for assessment.  
 The IASC guidelines do not provide M&E guidance for mental health and 
psychosocial support interventions, which, as mentioned above, are mainstreamed into 
other programmatic areas. RHRC’s “Psychosocial: individual and community” indicators 
seem to be mistakenly categorized under mental health and psychosocial support when they 
actually focus on gender balance in community mobilization among refugees, gender equity 
in refugee decision-making, level of community awareness, and “survivors/women at risk 
engaged in reintegration and/or empowerment activities.”  
 
Legal Aid 
 
 Although almost all of the guidance on sexual violence we examined referenced the 
fact that sexual violence is a violation of human rights and humanitarian law, none of the 
institutions examined in this study offers legal aid services for sexual violence survivors. 
Thus we were unable to locate normative guidance on this important technical area. Rather, 
legal aid is sometimes referenced as being necessary, but there is little M&E guidance.   
 For example, UNHCR’s above-mentioned 48 essential actions include the 
establishment of a referral mechanism for legal aid; however, UNHCR has not published an 
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M&E approach to assess the quality or outcome of legal aid services. Similarly, both the 
IASC and RHRC guidelines recommend monitoring whether free legal aid services exist and 
are accessible, for instance within other cross-cutting thematic areas (such as legal aid to 
enable women to recover housing, land, and property rights) but not whether the services 
are effective.55  
 Thus, indicators for legal aid offered to sexual violence survivors tend to emphasize 
input (availability of services), or, in some cases, process/output (RHRC has one outcome 
indicator to monitor the number of GBV cases with acquittal or conviction within six 
months).56   
 Access to justice is a long and complex process, and input or output indicators do 
not capture the many stages at which cases may drop out of the system after referral. The 
judicial process can include, depending on the legal system, processes of registering cases, 
investigating them, interviewing witnesses, the trial process itself, sentencing, and appeal.  
 A more robust approach would also consider how to evaluate the complex support 
that survivors need in order to be able to access services and see a case through to 
completion, such as know-your-rights training, counseling, and more.57 More robust 
indicators could also include assessment of the legal framework’s approach to sexual 
violence; effective enforcement of the law; knowledge and performance of police; capacity 
and competence of service providers (including judges); ability of relevant actors to gather 
and preserve forensic evidence; quality of judgments; eligibility of migrants and refugees to 
file a case at all in a given context; and more. Other indicators could include measurement 
of “successful sensitization of lawyers, judicial staff and magistrates.”58  
 Measurement of the outcome of legal aid services could also be integrated into 
evaluations of the outcome of other services. Work on monitoring and evaluation of legal 
aid services for sexual violence survivors could usefully draw from the significant body of 
research and guidance on the impact of law on health that is published or under 
development in relation to human rights, gender equality, and HIV.59  

 
CONCLUSION 
 
Overall, our review found that while the leading international humanitarian agencies show 
commonalities on the importance of addressing sexual violence in humanitarian settings, 
there is work to be done to align and elaborate approaches, normative guidance, and 
indicators. This diversity of approaches exists because some guidelines have tended to 
emphasize mainstreaming sexual violence programming into other humanitarian activities 
while others are focused solely on the technical areas they know best, creating challenges in 
commensurability and in accumulating a body of evidence. 
 First, we found lack of clear agreement on what constitutes core interventions for 
survivors, especially in the areas of MHPSS and legal aid services. No UN or humanitarian 
agency appears mandated to provide legal aid services, leaving the provision and evaluation 
of these services largely in the hands of domestic NGOs that may or may not be sufficiently 
resourced to meet the need.  
 Second, there is a lack of consensus on what should be measured in order to 
robustly assess all three areas we examined. Some indicators rely on weakly-defined 
denominators; the methodological (even, epistemological) problems posed by a 
denominator of “cases reported to health facilities” as a basis for service coverage requires 
a more forthright and in-depth examination. Too few of the indicators examined attempt to 
evaluate the wider outcomes of the interventions, and none aimed to evaluate long-term 
impacts.  
 Third, while agencies naturally have diverse mandates and emphases, the guidance 
and indicators we reviewed showed that programs to respond to male and transgender 
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survivors still appear invisible within existing approaches to M&E, suggesting that these 
hidden populations may remain largely unserved.60    
 In a 2014 discussion of the evidence base for various sexual violence interventions, 
Schopper cautioned that “we have many gaps in our knowledge;” this study finds a 
continuing need to create a stronger evidence base. The development of more consistent 
thinking and approaches may require more inter-agency cooperation and active governance 
to incorporate lessons learned about which indicators work in context, ensuring that 
survivors of sexual violence have access to the highest attainable standard of health services.  
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Promotion and Protection of the Right to Health by the Office of the 
UN High Commissioner for Human Rights  
 
Gillian MacNaughton 
 
 
Since 1994, the Office of the High Commissioner for Human Rights (OHCHR) has taken a 
lead role in promoting human rights around the globe. This article examines the work of 
the OHCHR on the right to health. Based on the annual reports of the High Commissioners 
for Human Rights on the activities of the OHCHR and the archival records of OHCHR 
initiatives related to health, the article first outlines the evolution of the right to health at 
the OHCHR.  Then, drawing on interviews with OHCHR staff and external experts on the 
right to health, the article adds to this portrait by identifying key factors that have 
facilitated and inhibited the evolution of the right to health at the OHCHR.  
 
INTRODUCTION 
 
Since the mid 1980s, there has been growing recognition of the right to health, and other 
economic and social rights.1 Milestones in this evolution include: the creation of the United 
Nations Committee on Economic, Social and Cultural Rights (CESCR) in 1985, which 
monitors the progress of states parties in implementing the International Covenant on 
Economic, Social and Cultural Rights (ICESCR); the Committee’s General Comment 14 
issued in 2000, elaborating on the content of the right to health; and the adoption of the 
Optional Protocol to the ICESCR in 2008, which authorizes the CESCR to consider 
complaints alleging violation of these human rights.2  Another milestone was the 
establishment of the mandate of the UN Special Rapporteur on the right to health in 2002; 
the reports of the three mandate-holders over the past fifteen years have addressed a 
multitude of features of the right to health generally as well as in specific country contexts.3 
Domestic case law, non-governmental organization (NGO) campaigns, and academic 
literature have also contributed substantially to the increasing global acceptance of health 
as a human right.4 Today, over two-thirds of countries recognize the right to health in their 
constitutions, and every country in the world has ratified at least one treaty that includes 
the right to health.5 

The Office of the United Nations High Commissioner for Human Rights (OHCHR) 
is also an important global actor in the promotion and protection of the right to health, as it 
supports the United Nations (UN) human rights mechanisms, advises on mainstreaming 
human rights throughout the UN, develops human rights guidelines and tools, and provides 
training on human rights in country contexts.  This article examines the role that the 
OHCHR has played in the promotion and protection of the right to health over the past 
twenty-four years. 
 
BACKGROUND ON THE OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS 
 
The OHCHR was established in December 1993 by the UN General Assembly when it 
created the post of the UN High Commissioner for Human Rights. The UN Commission on 
Human Rights and the Economic and Social Council had both recommended the 
establishment of the post of High Commissioner for Human Rights in the mid-1960s; 
however, the General Assembly was unable to reach a consensus until the end of the Cold 
War.6  The idea was then revived at the World Conference on Human Rights in 1993, which 
produced the Vienna Declaration and Programme of Action, recommending that the 
General Assembly “begin, as a matter of priority, consideration of the question of the 
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establishment of a High Commissioner for Human Rights for the promotion and protection 
of all human rights.”7  

Later that year, the General Assembly adopted a resolution creating the post of 
High Commissioner for Human Rights, to be appointed by the Secretary-General and 
approved by the General Assembly.8 The High Commissioner is an Under-Secretary General 
who reports annually to Human Rights Council and to the General Assembly.9  Central to 
the High Commissioner’s mandate is that the official:  

 
Be guided by the recognition that all human rights – civil, cultural, 
economic, political and social – are universal, indivisible, interdependent 
and interrelated and that, while the significance of national and regional 
particularities and various historical, cultural and religious backgrounds 
must be borne in mind, it is the duty of States, regardless of their political, 
economic and cultural systems, to promote and protect all human rights 
and fundamental freedoms.10 
 

Therefore, first among the responsibilities of the High Commissioner is “[t]o promote and 
protect the effective enjoyment by all of all civil, cultural, economic, political and social 
rights.”11 Among these rights is the right to the highest attainable standard of physical and 
mental health (the right to health).12 
 The 1993 UN General Assembly resolution that created the High Commissioner 
post also created the OHCHR to be located in Geneva with a liaison office in New York.13  
Since 1994, the OHCHR has taken a leading role in promoting human rights around the 
world. Its mission is “to work for the protection of all human rights for all people; to help 
empower people to realize their rights; and to assist those responsible for upholding such 
rights in ensuring that they are implemented.”14  The OHCHR works in four broad areas.15   

First, the OHCHR provides support for the human rights mechanisms, including 
the Human Rights Council, the fifty-seven Special Procedures mandate holders appointed 
by the Human Rights Council, and the ten UN treaty bodies. This includes both substantive 
and technical support. Second, the OHCHR produces policy, guidelines and tools that 
translate international human rights law into practice.  In this realm, it also provides 
training, advice, and support to UN member states, civil society, and national human rights 
institutions.16 Third, the Office works to ensure that human rights are mainstreamed into 
all UN programs in development, peace and security, governance and the rule of law.  It 
therefore participates in inter-agency bodies and activities to advocate for a human rights-
based approach in all UN work. Finally, the OHCHR operates or supports sixty field 
presences, which collaborate with governments and other UN entities to respond to human 
rights challenges in context.  This fieldwork involves, among other activities, trainings for 
police and judges, drafting legislation to implement international human rights laws, and 
aiding states in implementing the recommendations of the treaty bodies and other human 
rights mechanisms.17  

At the time the OHCHR was created in 1993, its predecessor, the Center for Human 
Rights, employed 55 staff; six new positions were created to support the High 
Commissioner.18  Today, the OHCHR employs 1,179 staff.19  Similarly, the budget has grown 
from $25 million (received by the Center for Human Rights) in 1993, amounting to 0.7 
percent of the UN Secretariat budget, to $190.5 million in 2016, amounting to 3.5 percent 
of the UN Secretariat budget.20 Thus, the budget has increased fivefold as a portion of the 
Secretariat budget since the OHCHR was created.  Nonetheless, the OHCHR remains deeply 
underfunded compared to global human rights concerns. To subsidize the allocations from 
the UN Secretariat, the High Commissioners have sought voluntary contributions (largely 
from member states), which in 2016 reached $129.6 million.21 Still the OHCHR staffing and 
funding remain extremely limited in view of its global human rights mission. The 2016 
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budget was apportioned: 45 percent on fieldwork activities; 12 percent supporting the 
human rights treaty bodies; 13 percent supporting the Human Rights Council; 10 percent 
on research, human rights mainstreaming, developing policy, and providing guidance and 
tools; 6 percent on program support; 9 percent on the executive, management, resource 
mobilization and outreach, and 5 percent on miscellaneous. This budget breakdown is 
shown in figure 1. 
 
Figure 1. OHCHR 2016 Budget 
  

 
 
 
There is considerable literature on the OHCHR, as well as on the High Commissioners for 
Human Rights. Notably, in 2004, for the tenth anniversary of the OHCHR, the Columbia 
Human Rights Law Review produced a special issue of the papers presented at the 2003 
Symposium on the United Nations High Commissioner for Human Rights: The First Ten 
Years of the Office, and the Next. Similarly, in 2013, for the twentieth anniversary of the 
OHCHR, Felice Gaer and Christen Broecker produced an edited volume, United Nations for 
Human Rights: Conscience for the World. There have also been several other articles and 
chapters discussing the evolution of the OHCHR and the records of the six High 
Commissioners.22  None of the literature, however, focuses specifically on the OHCHR’s role 
in advancing economic and social rights generally, or the right to health specifically.   

This article explores the contribution of the OHCHR to the realization of the right 
to health.  It first outlines the evolution of the right to health at the OHCHR during the 
tenure of each High Commissioner since 1994.  This section draws primarily on the annual 
reports of the High Commissioners on the activities of the OHCHR, as well as the archival 
records of OHCHR publications and initiatives. Second, the article considers the factors that 
have facilitated or inhibited advancing the right to health in the work of the OHCHR. This 
section draws on 20 semi-structured interviews, carried out during April and May 2017 with 
key informants.23 Participants included ten current and former OHCHR staff and ten 
experts on the right to health or economic and social rights more generally, who have 
engaged with OHCHR, including three current and former Special Rapporteurs.24  It finds 
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that the OHCHR has done much to promote and protect the right to health over the past 
twenty-four years; however, there remain substantial obstacles to fully supporting and 
integrating the right to health at the OHCHR.  
 
THE ERAS OF THE SIX HIGH COMMISSIONERS FOR HUMAN RIGHTS 
 
The responsibilities of the High Commissioner for Human Rights are set forth in the 1993 
UN General Assembly resolution establishing the post.  The High Commissioner is to: 
 

1. Promote and protect civil, cultural, economic, political and social rights for all 
2. Make recommendations to UN bodies, and carry out tasks assigned by these 
bodies, to improve the promotion and protection of human rights  
3. Promote and protect the right to development 
4. Provide technical and financial assistance to States to support action on human 
rights 
5. Coordinate UN education and public information programs on human rights 
6. Play an active role in removing obstacles to the full realization of all human 
rights  
7. Engage in dialogue with all governments to secure respect for all human rights 
8. Enhance international cooperation for the promotion and protection of all 
human rights 
9. Coordinate human rights activities throughout the UN system 
10. Strengthen the UN human rights machinery to improve efficiency and 
effectiveness 
11. Supervise the Center for Human Rights (later merged with the OHCHR)25 
 
This mandate is extremely challenging. The UN High Commissioner for Human 

Rights is a human rights defender, diplomat, advisor, administrator, manager, coordinator, 
and human rights educator.26 These responsibilities are both vast and often inconsistent.  
The central function of the High Commissioner, envisioned by human rights activists who 
advocated for the post for decades, is to call attention to gross human rights violations. This 
is the High Commissioner’s public role: to stand on the side of victims of human rights 
abuses.27 Harold Koh has described the High Commissioner as a secular moral leader for 
global human rights – often considered “the conscience of the world.”28 Simultaneously, the 
High Commissioner has a vital “diplomatic role as an international executive dealing 
directly with leaders of 193 UN Member States.”29 The High Commissioner must therefore 
condemn governments for human rights abuses while working with governments to 
establish field offices and advise on implementing human rights in country contexts. The 
dual role makes it difficult to fulfill the mandate.30   

To date, there have been six High Commissioners, as well as one Acting High 
Commissioner. Each of the High Commissioners has taken a different approach to fulfilling 
the responsibilities of the position, as well as toward economic and social rights – including 
the right to health. Beyond their individual influence, the discussion of the OHCHR through 
the eras of each High Commissioner paints a picture of the expanding work of the OHCHR 
on the right to health, which has evolved from a narrow focus on HIV/AIDS to diverse health 
topics, which are progressively integrated across programs today. Table 1 shows the dates 
of their terms. 
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Table 1: High Commissioners for Human Rights 
 

 Term Length of 
Service 

José Ayala Lasso 1994-1997 3 years 
Mary Robinson 1997-2002 5 years 
Sergio Vieira de Mello 2002-2003 8 months 
Bertrand Ramcharan (Acting High 
Commissioner) 

2003-2004 13 months 

Louise Arbor 2004-2008 4 years 
Navanethem Pillay 2008-2014 6 years 
Zeid Ra’ad Al Hussein 2014-2018 4 years 

 
José Ayala Lasso (1994-1997) 

 
José Ayala Lasso, a diplomat from Ecuador, was the first High Commissioner for 

Human Rights and served from April 1994 until March 1997.31 Human rights advocates in 
the Global North were disappointed by Ayala-Lasso’s performance because he failed to 
publicly criticize governments on their human rights records.32 Governments and activists 
in the Global South, however, praised him for offering them technical support.33 Not 
surprisingly for a diplomat, Ayala-Lasso emphasized his diplomatic role while High 
Commissioner. Thus, he emphasized building capacity in the Center for Human Rights, 
integrating human rights into the work of other UN entities, and establishing field 
presences.  In his annual reports, Ayala-Lasso frequently expressed support for the right to 
development and economic, social, and cultural rights; however, he did not report OHCHR 
achievements specifically on the right to health. For example, in his 1995 report, he noted 
that “too often basic rights such as those to health, food, shelter and education receive 
insufficient protection” in the context of structural adjustment programs and that 
governments should consider the impacts of the policies they implement on the economic, 
social, and cultural rights of vulnerable groups.34 In sum, Ayala-Lasso asserted their 
importance but recorded few OHCHR activities related to economic and social rights 
generally or to the right to health specifically during his years as High Commissioner.  
 
Mary Robinson (1997-2002) 

 
Mary Robinson, the former President of Ireland, was the second High 

Commissioner for Human Rights and served from September 1997 until September 11, 
2002.35   At the beginning of her term, the Secretary-General merged the Center for Human 
Rights into the OHCHR, greatly increasing the capacity of the OHCHR.  In contrast to Ayala-
Lasso, Robinson emphasized speaking out on behalf of victims of human rights abuses, and 
she was therefore praised by human rights activists in the Global North.36 Robinson is also 
known for insisting on the indivisibility of all human rights, and was therefore a strong 
advocate for economic and social rights.37  During Robinson’s tenure, OHCHR work on 
economic and social rights expanded significantly.  For example, the OHCHR worked with 
the Food and Agriculture Organization of the UN  to define the content of the right to food,38 
engaged with the Commission on the Status of Women and the Commission on Human 
Rights regarding obstacles to women’s full enjoyment of economic and social rights,39 and 
collaborated with UN-Habitat on the right to adequate housing.40 In 1999, Robinson issued 
a report documenting developments on the implementation of economic, social, and 
cultural rights at the international level,41 and in 2001, the OHCHR organized a workshop 
on the justiciability of these rights.42 Admittedly, much of this work was at the request of 
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the Commission on Human Rights. Nonetheless, Robinson’s reports evidence an immense 
increase in OHCHR work on economic and social rights. 

The OHCHR health-related work, particularly in the area of HIV/AIDS also greatly 
expanded during the Robinson era. In 1998, the OHCHR and the Joint United Nations 
Programme on HIV/AIDS (UNAIDS) jointly published the first edition of the International 
Guidelines on HIV/AIDS and Human Rights.43 In 2001, Robinson created the first post at 
the OHCHR specifically focused on health, the Advisor on HIV/AIDS and Human Rights. 
Later that year, the OHCHR co-hosted a panel event with the World Health Organization 
(WHO) and UNAIDS on the multiple forms of racism and discrimination as determinants 
of and responses to the HIV/AIDS epidemic.44 The OHCHR also collaborated on the 
development of the conceptual framework of the World AIDS Campaign for 2002-2003, 
which focused on stigma, discrimination and human rights.45 In 2002, in cooperation with 
UNAIDS, the OHCHR developed a new strategy on HIV/AIDS to strengthen the capacity of 
the UN human rights system to address the human rights aspects of HIV/AIDS.46 Finally, 
in 2002, the OHCHR co-hosted (with the WHO and UNAIDS) a meeting that brought 
together governments, NGOs, and UN agencies to discuss the human rights implications of 
recent developments on access to medicines and the right to health.47 During the Robinson 
era, the OHCHR greatly increased its work on economic and social rights, including the right 
to health, and also developed a specific focus on HIV/AIDS and human rights. 
 
Sergio Vieira de Mello (2002-2003) 

 
Sergio Vieira de Mello, a Brazilian and a UN employee for over 30 years, was the 

third High Commissioner for Human Rights and served from September 2002 to May 2003.  
In May 2003, he took a temporary leave from the position to serve as UN Special 
Representative in Iraq.48 On August 19, 2003, he was killed in a suicide bomb attack on the 
UN Headquarters in Iraq. Initially, Vieira de Mello had indicated that his focus as High 
Commissioner would be on strengthening the rule of law. In his only report to the Economic 
and Social Council, he declared his intention to build on the strong leadership of the 
OHCHR in crafting a human rights-based response to HIV/AIDS.49 Due to his short term 
as High Commissioner, however, Vieira de Mello was unable to document OHCHR 
contributions to promoting and protecting the right to health during his tenure.  
 
Bertrand Ramcharan (2003-2004) 

 
When High Commissioner Vieira de Mello took the position in Iraq in late May 

2003, Deputy High Commissioner Bertrand Ramcharan began serving as Acting High 
Commissioner.  After Vieira de Mello was killed in August 2003, Ramcharan continued to 
serve as Acting High Commissioner until July 2004.50 In his 2004 report, Ramcharan noted 
that the OHCHR was collaborating with WHO to identify indicators for monitoring the right 
to health.51 Along with WHO and UNICEF, the OHCHR also contributed to the elaboration 
of two health-related general comments adopted by the Committee on the Rights of the 
Child in 2003.52 During Ramcharan’s tenure, the OHCHR continued much of the health-
related work that was in progress under his predecessors.  
 
Louise Arbour (2004-2008) 
 
 Louise Arbour, previously a justice on the Supreme Court of Canada, was the fourth 
High Commissioner, and served from June 2004 until July 2008.53 Human rights advocates 
have generally praised her performance.54 At the beginning of her term, she emphasized 
that extreme poverty was the most widespread denial of human rights and also the cause of 
many conflicts and human rights abuses,55 and throughout her term, she supported 
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economic and social rights. During Arbour’s tenure, the OHCHR embarked on a strategy to 
strengthen its expert capacity in the area of economic, social, and cultural rights, with a 
particular focus on legal protection and advocacy.56 Arbour also advocated for the UN 
General Assembly to adopt the First Optional Protocol to the ICESCR to establish a 
complaints mechanism, and she encouraged member states to “consider how international 
and national jurisprudence had demonstrated that social, economic and cultural rights were 
not ideals, but legally enforceable entitlements.”57  

During the Arbour era, the OHCHR continued its collaborations with WHO. For 
example, the OHCHR engaged with WHO in developing indicators for the right to health.58 
Additionally, the OHCHR and WHO jointly authored Health, Human Rights and Poverty 
Reduction Strategies in 2008,59 and a fact sheet on the right to health in 2008.60 The 
OHCHR also worked closely with UNAIDS, and in 2007, they jointly authored a Handbook 
on HIV/AIDS and Human Rights for National Human Rights Institutions.61  Arbour also 
established the second staff position in health; the single position on health—serving as the 
Advisor on HIV/AIDS and Human Rights and assisting the Special Rapporteur on the right 
to health—was transformed into two distinct positions.  Additionally, Arbour created the 
women’s rights and gender unit at the OHCHR to guide the mainstreaming of women’s 
rights and gender in all OHCHR activities.62 The unit has since played an important role in 
developing the OHCHR’s health-related work, particularly on sexual and reproductive 
rights. In sum, during the Arbour era, the OHCHR contributed substantially to advancing 
economic and social rights, continued the work on HIV/AIDS and human rights, and 
expanded the breadth of work on the right to health to encompass new areas, including 
poverty and right to health indicators.   
 
Navanthem Pillay (2008-2014) 

 
Navanthem Pillay, a South African human rights lawyer who had served both as a 

judge in South Africa and on the International Criminal Tribunal for Rwanda and the 
International Criminal Court, was the fifth High Commissioner.63 She served in the position 
from September 2008 to August 2014.64 Pillay’s appointment was welcomed by human 
rights activists.65 Initially, Pillay indicated that her focus would be on those held illegally in 
detention, including children, political prisoners, and those in Guantanamo Bay.66 During 
Pillay’s tenure, the OHCHR continued to engage substantively on economic and social 
rights. For example, Pillay held an office-wide consultation in 2009, which identified 
“pursuing economic, social and cultural rights and combating inequalities and poverty” as 
one of six thematic priorities for 2010-2011, recognizing also “that these rights make an 
integral part of all six priorities.”67 In her 2013 report to the Human Rights Council, Pillay 
noted that economic and social rights were still often neglected but that they were 
particularly important given that many countries had imposed austerity measures in 
response to the recent financial and economic crises.68  

During the Pillay era, the OHCHR broadened the areas of health to which it 
contributed. In 2010, for example, at the request of the Human Rights Council, Pillay issued 
a report on Preventable Maternal Mortality and Morbidity and Human Rights.69 In 2011, 
the OHCHR and WHO finalized a policy assessment tool, Human Rights and Gender 
Equality in Health Sector Strategies: How to Assess Policy Coherence.70 The OHCHR and 
WHO also promoted the implementation of technical guidance on maternal mortality and 
morbidity at the country level.71 Further, the OHCHR continued to operationalize the joint 
OHCHR/UNAIDS Handbook on HIV/AIDS and Human Rights, including holding regional 
workshops for national human rights institutions.72 The OHCHR also conducted an expert 
consultation in 2013 on the right to health in armed conflict.73  During the Pillay era, the 
OHCHR continued the health-related initiatives begun by the previous High 
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Commissioners and also developed projects on health in prisons and on maternal mortality, 
among other projects. 
 
Zeid Ra’ad Al Hussein (2014-2018) 

 
Zeid Ra’ad Al Hussein, previously Jordan’s Permanent Representative to the 

United Nations in New York and Jordan’s Ambassador to the United States of America, is 
the sixth and current High Commissioner for Human Rights.  He has served since 
September 1, 2014, and has announced that he will step down in September 2018 at the end 
of his first term.74 During Zeid’s tenure, activities on economic, social and cultural rights 
have included developing an online platform on social protection floors and human rights 
to provide tools on implementing a right to social security, as well as expert consultations 
and workshops on the links between armed conflict and violations of economic, social, and 
cultural rights.75 The OHCHR is also developing an analytical framework for early warnings 
concerning infringements on economic, social, and cultural rights in order to build capacity 
to respond quickly.76 Further, in 2016, the OHCHR, UNICEF, and other UN agencies jointly 
published a report on the impact of armed conflict on access to health care and education in 
Afghanistan.77 The OHCHR has also been involved in system-wide dialogue on human 
rights and the Sustainable Development Goals (SDGs) for several years. In particular, the 
OHCHR has participated in consultations to prepare human rights-based indicators for the 
SDGs, with a focus on disaggregation of data and inclusive data collection systems.78 

Much recent health-related work at the OHCHR has focused on sexual and 
reproductive health and rights.  For example, in 2015 the OHCHR launched The 
Information Series on Sexual and Reproductive Health and Rights to provide guidance to 
policymakers, judiciaries, health service providers, and civil society on laws, policies, and 
programs to promote women’s sexual and reproductive rights.79 To date, The Information 
Series has published briefings on HIV/AIDS, abortion, harmful practices, contraception 
and family planning, adolescents, women human rights defenders, violence against women, 
maternal mortality and morbidity, and lesbian, gay, transgender, and intersex people.80  The 
OHCHR has also collaborated with WHO and the United Nations Population Fund 
(UNFPA) to produce a detailed technical guidance for health policymakers and national 
human rights institutions on applying a human rights-based approach to sexual, 
reproductive, maternal, newborn, and under-5 child health.81 Further, the OHCHR has 
provided support to develop training materials for the Council of Europe on sexual and 
reproductive health and rights and held multiple regional workshops on the topic.82  

In 2016, the OHCHR and WHO established the High-Level Working Group on the 
Health and Human Rights of Women, Children and Adolescents to secure political support 
for implementing the UN Secretary-General’s Global Strategy for Women’s, Children’s and 
Adolescents’ Health 2016-2030.83 The Working Group launched its seminal report Leading 
the Realization of Human Rights to Health and Through Health in May 2017 at WHO and 
in June 2017 at the Human Rights Council, recommending that WHO and OHCHR 
collaborate closely on health and human rights.84 To this end, in November 2017, WHO 
Director-General Tedros Adhanom Ghebreyesus and High Commissioner Zeid signed the 
WHO-OHCHR Framework of Cooperation, spelling out several ways in which the two 
agencies would strengthen their collaboration over the next four years.85   

Beyond the three key areas—sexual and reproductive health; women’s, children’s, 
and adolescents’ health; and the SDGs—the OHCHR is working on several other aspects of 
the right to health, many in response to requests of the UN General Assembly or the Human 
Rights Council.  For example, in 2016 and 2017, the OHCHR prepared reports on (1) the 
links between violations of economic, social, and cultural rights and social unrest and 
conflict,86 (2) the relationship between climate change and the right to health,87 (3) 
universal birth registration,88 (4) mental health and human rights,89 (5) girls’ right to 
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education, including universal sexuality education,90 and (6) the obligation to use 
“maximum available resources” to progressively realize economic, social, and cultural 
rights.91 Additionally, some OHCHR units—including those on child rights, women’s rights 
and gender; water and sanitation; and climate change—are making substantial progress in 
mainstreaming the right to health into their work. It is evident that in the Zeid era, the 
OHCHR continues to expand its work on the right to health into new areas.  
 
FACTORS THAT FACILITATE OR INHIBIT PRIORITIZATION OF THE RIGHT TO HEALTH 
 
The international right to health has evolved considerably since 1994, and the OHCHR has 
played an important role in this evolution.  Key informants identified several factors that 
they believe have facilitated or inhibited the evolution of the promotion and protection of 
the right to health at the OHCHR. 
 
Facilitating Factors  

 
A key factor that facilitates the mainstreaming of the right to health at the OHCHR 

is the presence of champions in the OHCHR leadership.  Although the High Commissioners 
have all expressed commitments to economic and social rights, they have not equally 
prioritized this area.  Mary Robinson, however, stands out as a champion of economic and 
social rights generally, and the right to health specifically.  Indeed, she is well known for her 
insistence on the equality of all human rights.92 Kevin Boyle, editor of A Voice for Human 
Rights: Mary Robinson, wrote, “A defining characteristic of Mary Robinson’s term as High 
Commissioner was her commitment to change the status of economic, social and cultural 
rights as the neglected clauses of the Universal Declaration of Human Rights”93 In an 
interview with BBC News, Robinson explained: “Extreme poverty to me is the greatest 
denial of the exercise of human rights. . . . It’s a denial of the dignity and worth of each 
individual, which is what the Universal Declaration proclaims.”94 Robinson also made a 
substantial contribution to the right to health specifically, by establishing the first position 
at the OHCHR with a specific focus on health, the Advisor on Human Rights and HIV/AIDS.  
After leaving office, Robinson’s deep commitment to the right to health was evident as the 
NGO she founded, Realizing Rights – The Ethical Globalization Initiative, aimed to 
strengthen efforts to realize the human right to health among its five priorities.95 While 
strong member state interest in the right to health is extremely important, deep 
commitment of OHCHR leadership is key to advancing the right to health at the OHCHR 
and globally. 

A second factor that has facilitated the evolution of the right to health at the 
OHCHR is the rising profile of the right to health in the agendas of the human rights 
mechanisms.  The CESCR’s General Comment 14, detailing the normative content of the 
right to health, greatly contributed to understanding of the right to health and its diffusion 
within the UN and in countries.  The creation of the post of UN Special Rapporteur on the 
right to health—and the passionate advocacy of the three people who have held the post—
has also impacted deeply on the extent to which health is regarded by human rights 
advocates, including those at the OHCHR, as a “real” human right.  These Special 
Rapporteurs have also been involved in numerous initiatives, such as developing the 
OHCHR Principles and Guidelines for a Human Rights Approach to Poverty Reduction 
Strategies, and have advised WHO on several projects, deepening the relationship between 
the two organizations.96 Further, the Human Rights Council has impacted on OHCHR 
health-related work, requesting that the OHCHR conduct numerous studies, hold expert 
meetings, and organize special events related to health.  At times, these requests have 
coincided with initiatives at the OHCHR, such as maternal mortality, and given these 
initiatives greater attention.  Unfortunately, in some cases, such requests have resulted in 
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short bursts of effort on a health-related topic with no follow up due to insufficient 
resources. 

A third facilitating factor is the growing understanding that health is integral to 
realizing other rights. In the early years, the OHCHR focus was on HIV/AIDS and then on 
maternal mortality.  The OHCHR now looks more holistically at health, including the 
underlying determinants of health. Due to the more expansive view of health that has 
emerged in recent years, staff at the OHCHR recognize that health is connected to and 
strengthens many other rights.  Health is now integrated into work on women’s rights and 
gender, child rights, and climate change and human rights, among other areas of the 
research at the OHCHR. This emerging understanding of health as an expansive right 
contributes to mainstreaming the right to health at the OHCHR.  In recent years, Dainius 
Pūras, the current UN Special Rapporteur on the right to health, has played an important 
role in promoting this expansive understanding of health, and participation in the 
consultations on the 2030 Agenda has also helped to instill this holistic concept of health 
among OHCHR staff.   
 
Inhibiting Factors 

 
While the role of the OHCHR in promoting and protecting the right to health has 

grown continuously since 1994, there remain factors that inhibit this development. First 
among the inhibiting factors is the legacy of economic and social rights as second-class 
rights – or not really rights at all.  The marginalization and even outright hostility toward 
economic and social rights continues among some UN member states, human rights NGOs, 
and human rights academics.97 Against this background, the OHCHR has not consistently 
played a leading role in educating member states and human rights advocates on the 
interdependency and indivisibility of all human rights. Additionally, while all the High 
Commissioners have expressed commitment to economic and social rights, few have 
prioritized these rights in their own work. This legacy of marginalization is also evident 
among OHCHR staff, as some continue to view economic and social rights as a 
specialization, rather than crosscutting issues for all of the OHCHR’s work.   

Second, the low financial commitment of the UN Secretariat and member states 
means that resources are extremely limited in comparison to the OHCHR’s global human 
rights mandate. The OHCHR is essentially a servicing organization. Seventy percent of its 
budget is allocated to field activities and to serving the Human Rights Council and the treaty 
bodies. However, there is simply insufficient staff to respond to the increasing demands 
from UN member states and the ever-growing number of special procedures mandate-
holders.98  As High Commissioner Zeid recently reported, “[w]hile there is increased 
demand for Human Rights Advisors, funds are insufficient, challenging both existing 
deployments and the ability to respond to new requests.”99 In 2016, several Human Rights 
Advisor posts had to be discontinued.100 Although many human rights activists would like 
the OHCHR to cultivate more of an independent voice, it lacks the capacity to fulfill its 
current servicing responsibilities, and therefore, cannot develop a substantial independent 
agenda.  In the area of health, the picture is particularly bleak.  Among the current 1,179 
OHCHR staff, only one staff member is assigned to the health desk and one staff member is 
assigned to support the Special Rapporteur on the right to health. A third health position 
was eliminated in 2013. Although staff in other areas, such and women’s rights and gender, 
are also working on the right to health, it is clear that two OHCHR staff members are an 
inadequate allocation of resources to address global right to health concerns. 

Finally, an inhibiting factor for the mainstreaming of the right to health at the 
OHCHR is the difficulty in transitioning from conceptualization to operationalization. 
Experts agree that there is a need to move beyond narrow legalistic understandings of the 
right to health to implementation in the field.101 For the OHCHR to play a central role in 

http://www.ohchr.org/EN/Issues/Health/Pages/SRBio.aspx
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implementation, diversification of disciplines at the OHCHR may be necessary. In 
particular, to advance the right to health, the OHCHR must involve health professionals 
who are the best advocates to convince health professionals that adopting a right to health 
lens will advance their work.  Among the key informants in this study, all but one of the 
current and former OHCHR staff were educated in law. Three participants were health 
professionals, but they were all experts from outside the OHCHR.  It may be a significant 
challenge for the OHCHR to strengthen the interdisciplinary practice of human rights, but 
this could substantially advance the mainstreaming of the right to health – at the OHCHR 
and globally. 
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Transnational Human Rights Organizing and Global Health 
Governance, 1963-2013 
 
Samantha Plummer, Jackie Smith and Melanie Hughes 
 
 
Transnational social movement organizations (TSMOs) played a critical role in 
integrating human rights into the policies and programs of the United Nations, including 
in health governance. In this article, we examine the inter-organizational networks 
formed by women’s and other human rights TSMOs and four health intergovernmental 
organizations (HIGOs) over the past 50 years. We find: (i) connections between human 
rights TSMOs and HIGOs increased dramatically in the late 1980s and 1990s; (ii) 
connections have leveled-off in recent years, as recently founded TSMOs—especially 
women’s rights organizations—are less likely to report ties to HIGOs; and (iii) UNICEF is 
a prominent partner for human rights TSMOs, whereas the WHO is less central in human 
rights networks than expected. 
 
INTRODUCTION  
 
Transnational advocacy organizations have played an important role in facilitating the 
integration of human rights into the norms and structures of global health governance.1 
Researchers have demonstrated that international nongovernmental organizations 
(INGOs) have advanced human rights in global health governance by providing health care 
services, publicizing human rights violations, and engaging in advocacy and negotiations 
related to health policies, frameworks, and conventions.2 Much of this research, however, 
analyzes a single time period, focuses on a small number of INGOs, or examines non-state 
actors as separate from, rather than in relation to, the leading institutions of global health 
governance. In contrast, we explore longitudinal developments and changes in the 
relationships between nongovernmental and governmental actors working to prioritize 
human rights in the global health field and shape health-related interventions worldwide.  

In this article, we examine networks of transnational human rights and health 
organizations in the context of key developments in global health governance over the past 
50 years. We focus, in particular, on the past 20 years, when the United Nations (UN) 
mainstreamed human rights and when international financial and trade organizations 
expanded their roles in global health governance. 3 We explore how women’s and other 
human rights organizations connect to four intergovernmental organizations (IGOs) that 
are central to global health governance: the World Health Organization (WHO), the Food 
and Agriculture Organization (FAO), the United Nations Population Fund (UNFPA), and 
the United Nations Children’s Fund (UNICEF). We begin with a brief overview of the global 
politics of health and human rights since the 1950s. We then describe our data and methods 
before turning to substantive analysis of the relationships between transnational social 
movement organizations (TSMOs) and the intergovernmental health sector. We find that 
TSMOs dramatically increased their connections to health IGOs (HIGOs) in the late 1980s 
and 1990s, before connections stabilized in the 2000s. These patterns are influenced by 
TSMO founding year and issue focus, and there are notable differences in how TSMOs 
engage each of the four HIGOs. 
 
THE GLOBAL POLITICS OF HEALTH AND HUMAN RIGHTS  
 
In 1948, the WHO Constitution entered into force, declaring “the enjoyment of the highest 
attainable standard of health” a fundamental human right. In its early years, the WHO 
advocated a comprehensive focus on the social determinants of human health and sought 
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to expand human rights for global health through partnerships with UN agencies, like 
UNICEF and FAO, and with nongovernmental actors. In the late 1950s, under pressure from 
the United States (on whose funding it increasingly depended), the WHO deemphasized the 
right to health and focused instead on vertically-organized medical intervention and disease 
eradication programs.4  
 The 1970s saw the emergence and growth of new transnational human rights 
organizations, which exerted increasing pressure on the intergovernmental system to 
prioritize and better enforce human rights principles.5 At the same time, developing 
countries—now the majority in the UN system—began calling for a New International 
Economic Order (NIEO) that would decrease inequality among states and protect states’ 
economic sovereignty. The WHO adapted and incorporated the human rights claims of 
NIEO to redefine its objectives as “health for all” through a primary health care approach. 
The goals of primary health care and a rights-based vision of health were set forth in the 
Declaration of Alma-Ata at the 1978 International Conference on Primary Health Care, co-
organized by the WHO and UNICEF. Though signed by delegates from 134 member 
countries, the Declaration placed no obligations on states, and the WHO’s previous 
abandonment of health rights meant there were no institutional frameworks through which 
to achieve Alma-Ata’s vision of universal and primary health care.6 

Alma-Ata was the last accomplishment for NIEO, as worsening stagflation and 
growing indebtedness to the International Monetary Fund (IMF) in the 1980s caused 
developing countries to lose leverage. NIEO was replaced by neoliberal economic policies, 
most prominently structural adjustment programs (SAPs), which mandated economic 
liberalization, deregulation of industry, and privatization of the public sector in exchange 
for economic relief from the World Bank and IMF.7  In most economically developing 
countries, particularly in Africa, SAPs destroyed jobs and local markets and devastated 
health services, increasing the disease burden on the poor. Agreements regulating trade in 
intellectual property and agricultural commodities, administered under the World Trade 
Organization (WTO), had deleterious effects on health by limiting poor people’s access to 
necessities such as land, clean water, health care, and essential drugs.8  

Human rights activists in the global justice movement have mobilized against 
market-led globalization, and in numerous case studies, researchers have detailed how 
activists resisted the neoliberal emphasis on economic growth and trade.9 Scholars have 
paid less attention, however, to how struggles over the nature of globalization played out in 
the arena of global health governance. By the late 1980s, the WTO, IMF, and World Bank 
were expanding their roles in global health governance and reinforcing the market-led 
approach to healthcare.10 At the same time, transnational advocacy organizations were 
increasing in strength and number and bringing focused attention to the need for a 
gendered human rights approach to health.  

In this article, we explore how these tensions are reflected in the relationships 
between TSMOs and HIGOs, and what these network patterns suggest about the integration 
of human rights into institutions of global health governance.   
 
Social Movements and Global Health Institutions 
 

Non-governmental organizations have long worked both inside and outside formal 
political institutions to challenge the agendas of states and later of intergovernmental trade 
and finance organizations. The end of the Cold War generated opportunities for even further 
transnational activism around a variety of issues of central importance to global health 
governance. TSMOs built on past organizing and networking to shape the agendas and 
platforms for action that emerged from the UN Global Conferences of the 1990s and to 
integrate women’s and other human rights into the larger UN system.11  
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At the 1993 World Conference on Human Rights in Vienna, over 3,000 NGO 
participants gathered to lobby governments and UN bodies at official conference 
proceedings and network at parallel NGO forums. Key outcomes of this Conference were 
ideas about ways to strengthen the global institutionalization of human rights practices 
through proposals like the establishment of a UN High Commissioner for Human Rights. 
Women’s rights advocates in Vienna and other UN Conferences—often led by feminists from 
the Global South—similarly worked to incorporate gendered analyses and demands into 
Conference agendas and outcomes.12 Mobilization around women’s reproductive health 
helped engage an array of groups in transnational efforts to frame health as an essential 
component of human rights.13 The UN system responded to these efforts. In 1997, Secretary 
General Kofi Annan directed the UN to integrate human rights into all areas of the UN 
system, and UN agencies began defining health issues in terms of human rights.14 

While successful, human rights and gender mainstreaming was hardly 
uncontested. In the 1990s, advocates made a strategic effort to develop shared frames that 
would resonate with already legitimate ideas in global governance, which often meant 
excluding claims made by groups with more radical agendas and/or with concerns about a 
UN-focused strategy.15 More critical analyses of global power arrangements and their effects 
on human health were also rejected by governments when those critiques challenged 
neoliberal policies. At Vienna and other UN Conferences, the United States, European 
Union, and other powerful states successfully prevented from appearing in final documents 
NGO statements holding states responsible for “environmental damage caused by weapons 
of mass destruction” and questioning the “compatibility” of human rights and SAPs.16 
Governments also often excluded NGOs from formal negotiations and limited their 
influence on official agendas.17 Transnational women’s activism for reproductive justice also 
faced considerable opposition from conservative countermovements and governments.18   

For these reasons, many activists saw mainstreaming as a double-edged sword that 
risked co-opting more critical elements of movements and undermining efforts to draw 
attention to systemic problems. After decades of transnational organizing, many progressive 
and radical activists reached a consensus that fundamental power inequities in the inter-
state system—especially between and within global financial institutions and the UN—
limited the ability of the UN to address pressing problems in global health governance, e.g., 
access to food, water, medical care, and essential drugs.19 As a result, more activist groups 
began organizing in spaces outside of the intergovernmental arena.20  

In December 2000, the People’s Health Movement, a coalition of public health, 
feminist, and other human rights activists, organized the First People’s Health Assembly, a 
response to countries’ and global health institutions’ failure to meet their commitments to 
achieve “health for all by the year 2000” in the Declaration of Alma-Ata. The Assembly 
generated the People’s Charter for Health, a framework for action that affirms a human 
rights approach to health and demands “radical transformations” of the WHO to make it 
responsive to poor people rather than corporations.21   

This worldwide popular mobilization challenging the primacy of neoliberal 
ideology and demanding recognition of human rights helped spur the WHO to pay more 
attention to the global economy’s health impacts. In 2005, the WHO launched the 
Commission on Social Determinants of Health, which subsequently generated a standing 
WHO Unit on the Social Dimensions of Health in 2008. As in other areas of the UN, social 
movement groups have found themselves challenging the international financial 
institutions while also seeking allies within various UN agencies and bodies like the WHO 
to help advance human rights governance and address the contradictions between 
neoliberalism and international laws and norms around human rights and environmental 
protections.22 These changes in the global political landscape lead us to ask how patterns of 
relationships between social movements and international organizations have changed over 
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time and across issue groupings. Our analysis here begins to map and explain some of these 
patterns.    
 
DATA AND METHODS 
 
TSMOs are a subset of INGOs defined by their explicit efforts to alter the status quo. 
Members of TSMOs can be individuals or organizations, and they may include professionals 
and public officials. Compared to IGOs and less-contentious INGOs, TSMOs have little 
access to material and social/political resources. Nevertheless, TSMOs can draw on 
democratic principles that legitimize global authority to pressure states and transnational 
actors to uphold universal norms and standards like human rights, gender equality, and 
“health for all.”23 

To understand relationships between TSMOs and the intergovernmental health 
sector, we draw on biennial 1963-2013 data on the population of TSMOs from the Yearbook 
of International Organizations. We use data on each organization’s major issue focus, 
founding year, and connections to international agencies.24 We use organizational 
descriptions to categorize TSMOs as women’s rights, other human rights, or something else 
(e.g., democracy).25  

Recognizing that organizations tend to be shaped in fundamental ways by their 
environments, we categorize the TSMOs by founding year.26 The founding years of the 
TSMOs are evenly distributed across three periods: before 1978, between 1979 and 1991, 
and after 1991. These time periods are theoretically significant; they delineate the pre-Alma 
Ata, neoliberal, and post-Cold War periods, respectively.     

We selected four of the most prominent IGOs in global health governance: WHO, 
UNFPA, UNICEF, and FAO.27 The WHO is the premier health organization within the UN 
system, and, although its preeminence has been challenged in recent years, “the global 
health community continues to look to it as the leading global health governor.”28 UNFPA 
focuses specifically on improving reproductive health and decreasing violence against 
women, both of which are public health concerns that have received notable attention from 
women’s rights groups. UNICEF allocated 70 percent of its 2014-2017 program budget to 
health-related services for children and mothers. FAO’s mission to achieve food security for 
all by eradicating hunger, eliminating poverty, and realizing sustainable management of 
natural resources is intrinsically linked to health security. We refer to these four 
organizations collectively as HIGOs.29 

Our empirical analysis is in two parts. First, we investigate longitudinal trends in 
connections between human rights TSMOs and HIGOs. We look at broad trends in inter-
organizational ties between 1963 and 2013, and at subsets of human rights organizations, 
both by type and by founding year cohort. Second, we use social network analysis—a 
combination of descriptive analysis and network visualization—to examine changes in 
TSMO-HIGO networks from 1993 to 2013.  

Social network analysis is a relational approach, allowing us to better understand 
patterns of relations between human rights TSMOs and HIGOs. Our network matrices rely 
on TSMOs’ self-reported ties to HIGOs. Our data are binary because they indicate simply 
whether a TSMO did (1) or did not (0) form a tie to each IGO, rather than the quality or 
strength of the tie.30 The matrices capture how TSMOs connect to HIGOs, rather than 
TSMO-TSMO or HIGO-HIGO ties. 

We evaluate the position of TSMOs and HIGOs in our inter-organizational 
networks by calculating network centrality. In network analysis, power is often 
operationalized in terms of centrality, which places a value on the structural (dis)advantage 
of network actors. Degree centrality describes the location of actors (in our case, 
organizations) by how many ties they have to other actors – a measure of popularity.  
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One advantage of network methodology is the ability to construct visual 
representations of relational data. Network pictures can help to show how organizations are 
positioned relative to one another, how dense or fragmented the network is, and how overall 
patterns of connections shift over time. We use the network analysis software UCINET to 
calculate centrality and the visualization software Cytoscape to generate images of the 
networks.31 
 
LONGITUDINAL TRENDS IN RELATIONSHIPS BETWEEN HUMAN RIGHTS TSMOS AND 
HIGOS 
 
Figure 1 presents the growth of human rights TSMOs reporting ties to HIGOs across 50 
years, from 1963 to 2013. During the first 25 years, the number of TSMO connections to 
HIGOs remains stable, ranging between 19 and 25 ties. In the late 1980s, following the 
Declaration of Alma-Ata, the number of human rights TSMOs connecting to HIGOs 
increases dramatically and continues to grow until the early 2000s. Around 2001, however, 
the number of ties levels-off, with around 90 human rights TSMOs reporting ties to one or 
more HIGOs. This leveling-off took place at a time when corporate actors were becoming 
more influential, TSMOs’ access to official policy arenas was becoming more limited, and 
some TSMOs were beginning to focus on building movement power outside of the inter-
state system.32 
 
Figure 1. Growth of Human Rights TSMOs Connected to Health IGOs, 1963-2013  

 
 

Notably, human rights TSMOs that are connected to HIGOs are better connected 
to the intergovernmental arena more broadly than TSMOs that do not report a tie to HIGOs. 
In 2013, human rights groups that did not report ties to HIGOs reported a mean of two (2) 
ties to other IGOs, whereas human rights groups that did report ties to HIGOs reported a 
mean of five (5) ties to other, non-health IGOs (a statistically significant difference, t=10.39 
p<0.05). This suggests that TSMOs that are not connected to HIGOs are not connecting to 
other IGOs instead.  
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Different cohorts and groups of human rights TSMOs engage HIGOs in varying 
ways. In Figure 2, we disaggregate human rights TSMOs by founding year cohort (before 
1978, between 1979 and 1991, and after 1991) and by issue focus (women’s rights versus 
other human rights organizations). Figure 2A displays women’s rights TSMOs. Established 
women’s rights TSMOs show spurts of growth in ties to HIGOs around the 1985 UN World 
Conference on Women in Nairobi, and then again around the 1995 World Conference on 
Women in Beijing. Connections between HIGOs and all cohorts of women’s rights TSMOs 
level-off during the last decade. 

 
Figure 2. Growth in Human Rights TSMO and Health IGO Connections by Cohort and Issue 
Area, 1963-2013  

 
 
Figure 2B shows connections between other human rights TSMOs and HIGOs. Groups 
established before 1991 experienced steady growth throughout the late 1980s and 1990s. 
However, human rights groups formed after 1991 increasingly connect to HIGOs during the 
last decade of our study, a pattern distinct from both women’s rights TSMOs and older 
cohorts of other human rights TSMOs.  

0
10

20
30

40

N
 T

SM
O

s 
Ti

ed
 to

 IG
H

O
s

1963 1973 1983 1993 2003 2013

Year

Formed Before 1978 1979-1991
Formed After 1991

A. Women's Rights TSMOs

0
10

20
30

40

N
 T

SM
O

s 
Ti

ed
 to

 IG
H

O
s

1963 1973 1983 1993 2003 2013

Year

Formed Before 1978 1979-1991
Formed After 1991

B. Other Human Rights TSMOs



68  PLUMMER, SMITH & HUGHES, TRANSNATIONAL HUMAN RIGHTS ORGANIZING 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

Overall, Figure 2 reveals broad differences in the linking behavior of the three 
cohorts. Despite tremendous growth in the number of TSMOs and INGOs during the late-
twentieth century, fewer organizations from the two younger cohorts of TSMOs report ties 
to HIGOs than from the older cohorts. Of the women’s rights and other human rights 
TSMOs formed before 1978, 24 percent report at least one tie to a HIGO over our study 
period, compared to just eight percent of the TSMOs formed after 1978. Established 
organizations have the resources, wherewithal, and perhaps greater desire to formally 
associate with UN health agencies. 

Still, a puzzle remains. Why are the youngest women’s rights groups not linking to 
HIGOs, but other human rights groups founded in the same period are increasingly 
connected? On the one hand, it is useful to consider why women’s rights groups are not 
connecting to HIGOs. The post-Beijing phase of feminist activism was a period of “high level 
sensitization regarding gender hierarchies worldwide” and simultaneous deterioration of 
many women’s living conditions.33 Many women’s rights activists found the UN incapable 
of addressing the latter “vis-a-vis the neoliberal development framework proposed by 
international financial institutions.”34 It is possible their retreat from UN-related activism 
signaled to newer women’s rights organizations that they should orient their work to 
different arenas.35   

On the other hand, we can consider why the youngest cohort of other human rights 
groups is increasingly linking to HIGOs. Compared to earlier generations of TSMOs, the 
youngest human rights organizations with ties to HIGOs are more likely to mobilize around 
multiple issues, particularly human rights and the environment. In 2013, of the 15 other 
human rights groups formed after 1991 with ties to HIGOs, nine (60 percent) take a human 
rights approach to environmental activism. The Global Forest Coalition, for example, 
frames deforestation as an indigenous rights issue.  
 
TRANSNATIONAL NETWORKS AND GLOBAL HEALTH GOVERNANCE IN AN ERA OF HUMAN 
RIGHTS MAINSTREAMING 
 
To understand how mainstreaming affected relationships between human rights TSMOs 
and HIGOs, we examine their networks in 1993 and 2013.36 We begin by considering the 
popularity of each of our four HIGOs using degree centrality in 1993 and 2013 (Table 1). 
Then, in figures 3 and 4 below, we visualize the human rights TSMO-HIGO networks in 
these two periods. HIGOs are represented by black squares, women's rights groups are 
represented by grey circles, and other human rights groups are represented by black 
triangles. We size the HIGOs and TSMOs according to their degree centrality. 

Table 1 shows UNICEF to be the most central HIGO in 1993 and 2013. UNICEF 
has the highest degree centrality of the four HIGOs (0.64 in 1993 and 0.78 in 2013), meaning 
it has ties to more women’s and other human rights TSMOs than any other HIGOs. In 
contrast to the WHO and FAO, UNICEF receives funding on a purely voluntary basis; there 
is no statutory requirement for any government to pledge or provide funding to it. Yet, in 
the years for which data are available, UNICEF almost always outranks the other HIGOs in 
revenue, expenditures, and purchase orders—the overall procurement volume of goods and 
services from implementation partners.37 UNICEF’s fundraising and 
purchasing/operational capacity likely provides more opportunities for TSMOs to seek and 
maintain ties with it.  

The WHO is the leading health agency of the UN and gave significant institutional 
support to the Declaration of Alma-Ata in 1978, which makes its low centrality in both 
networks somewhat surprising. The degree centrality of the WHO (0.29 in 1993 and 0.26 in 
2013) is less than half that of UNICEF. Women’s rights groups are particularly unlikely to 
form connections to the WHO, as seen in Figures 3 and 4. In both 1993 and 2013, only one 
women’s rights organization is tied solely to the WHO; in fact, in both years, most women’s 
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rights groups that report ties to the WHO are tied to at least two other HIGOs. Keep in mind, 
however, that in comparison to the other HIGOs, the WHO spends relatively little on 
development or humanitarian assistance and more on normative, treaty-related, and 
knowledge-creation activities, which may make it a less attractive partner for TSMOs.38 
Also, as we discuss above, WHO has exhibited a wavering commitment to human rights. 
Finally, until May 2016 when the 69th World Health Assembly adopted the Framework of 
Engagement with Non-State Actors, there was no formal infrastructure for TSMOs and 
other INGOs to engage with the WHO.39  

 
Table 1. 1993 and 2013 HIGO Centrality Measures 
 

 1993 2013 
 Degree Centrality Degree Centrality 
UNICEF 0.644 0.571 
FAO 0.39 0.374 
WHO 0.288 0.264 
UNFPA 0.153 0.242 

 
While the low centrality of the WHO is surprising, so is the high centrality of the 

FAO. We attribute much of this to the work of an important TSMO, Via Campesina, which 
has drawn transnational activists’ attention to the global food regime and its connections to 
health through its campaigns for food sovereignty and public access to seeds. Via Campesina 
has taken a confrontational stance toward neoliberal development, refusing to engage in 
dialogue with the WTO, World Bank, and IMF. Yet, Via Campesina mobilized extensively 
around FAO’s Committee on World Food Security negotiations, influencing FAO’s efforts to 
become more inclusive of civil society organizations.40 In 2013, the FAO and Via Campesina 
formalized an agreement of cooperation that recognized the role of small-scale food 
producers as essential to the eradication of world hunger. 
 
Figure 3. 1993 Human Rights TSMO-HIGO Network 
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UNFPA is a popular connection for women’s rights TSMOs. In 1993, not one 
women’s rights TSMO is tied only to UNFPA, as seen in Figure 3. In 2013, however, ten 
women’s rights organizations are linked solely to UNFPA, and not one of these ten is present 
in the 1993 network, as seen in Figure 4. In contrast, between 1993 and 2013, WHO and 
FAO see no change in the number of women’s rights organizations linking solely to them. 
This suggests that UNFPA is a popular point of entry for women’s rights TSMOs seeking to 
engage with the UN system after 1993. We also see that, in 2013, half of the well-connected 
women’s rights TSMOs—those with ties to at least two HIGOs—are tied to UNFPA. These 
patterns likely reflect women’s engagement from the Global South in the 1993 UN 
International Conference on Population and Development in Cairo, which provided 
UNFPA’s steering document, and, more broadly, the rise of an increasingly coherent and 
networked movement for women’s reproductive health rights.41  
 
Figure 4. 2013 Human Rights TSMO-HIGO Network 
 
 
 
 

 
 
 The rise of human rights organizing in the Global South is also visible in health 
governance networks more broadly. Of the TSMOs linked to HIGOs after 1993, 20 percent 
are headquartered in the Global South, compared to 13 percent of groups in both the 1993 
and 2013 networks.    
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CONCLUSION 
 
Social movements have increasingly organized transnationally and deepened 
understandings of the intersections of human rights and global health. We have argued that 
UN agencies increasingly defined health as a human right amid growing global TSMO 
mobilization against neoliberal globalization. As they did so, more human rights TSMOs 
formed connections to these agencies. Yet, for human rights groups addressing the right to 
health, not all health-related IGOs are equally attractive partners. Relatively few TSMOs 
reported ties to the leading global health institution, the WHO. We view this as largely a 
consequence of the WHO’s lack of formal infrastructure for non-state engagement and of its 
failure to challenge neoliberal approaches to health policy. Agencies addressing other issues 
linked to health, particularly UNICEF and the FAO, were more central in our analysis of 
global health governance networks.  
 Our analyses only scratch the surface of the changing patterns of inter-
organizational dynamics in health governance over the past 50 years. Future research 
should bring other IGOs into the picture, consider how women’s rights and other human 
rights TSMOs connect to non-governmental organizations, and delve more deeply into the 
organizational histories of the TSMOs most central in the networks examined here. 
Research should examine whether the WHO’s ongoing effort to reform its managerial 
structures and mainstream human rights throughout the Secretariat result in new patterns 
of inter-organizational relations in global health governance in the future.  
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What Have Rights Got To Do With It?  
Evaluating ‘Human Rights’ As A Practice Within the Global Fund 
 
Sharifah Sekalala and Toni Haastrup  
 
 
INTRODUCTION  
 
New Global Health initiatives, such as the Global Fund to fight AIDS, Tuberculosis and 
Malaria (GFATM), Global Alliance on Vaccines and Immunisations (GAVI), UNITAID, 
Joint United Nations Program on HIV/AIDS (UNAIDS), and foundations such as the Bill 
and Melinda Gates Foundation, have been critical to the increase in global health financing. 
From 2000 to 2010, global health financing grew by 11.4 percent annually. Although this 
growth slowed from 2010 to 2015, global health financing is still high, with US$ 36.5 billion 
of financing disbursed in 2015. Some of the largest providers have been the US and UK 
governments (US$ 13.1 billion and US$ 4.1 billion, respectively) and the Gates Foundation 
(US$ 2.9 billion).1  

The bulk of health financing is administered through global health organizations, 
making them formidable players in the field of global health.2 Much of the previous focus 
on these initiatives and organizations has been on their efficacy, but, as the editors of this 
Special Issue argue, the contribution of these global health organizations to advancing other 
normative areas, such as human rights, has been overlooked. This is particularly important, 
because we generally know that international organizations can shape important normative 
practices of actors, including states, at the domestic level.3   

In this article, we focus on the inclusion of human rights within the remit of the 
GFATM. The GFATM is a global health governance organization, which was established in 
2002 to disburse funds to developing countries to enable them to fight AIDS, tuberculosis, 
and malaria. Human rights have always been integral to this, as using a rights approach at 
the national level can tackle discrimination, which helps people to overcome barriers to 
contracting these diseases domestically, and enables states to create better access to 
services. Additionally, human rights approaches not only help to fight against 
discrimination and stigma but they can also contribute to improvements of social 
determinants of health, such as food, water, sanitation, housing, and education, all of which 
are essential in creating effective responses to these diseases. Consequently, the GFATM has 
sought to integrate human rights within its financing.  

Most states that receive GFATM funding are already signatories to numerous 
human rights treaties, which illustrates some willingness to integrate human rights norms 
within their health governance practices. However, evidence suggests that there is a still a 
lack of “sustained behaviour and… practices that conform to … international human rights 
norms.”4  

In this article, we want to understand the relationship between states and global 
health financing organizations and how they seek to advance human rights in their grant 
programs. We therefore ask: to what extent can global financing institutions shape human 
rights practices at the domestic level? The article uses the case study of the GFATM’s 
experience of adopting human rights as an institutional norm and analyzes the implications 
for the institution’s new role as a human rights actor within states. In particular, we argue 
that the institutional design of the institution impacts on the ability of the GFATM to 
substantively enhance human rights agendas within local health governance contexts.  

The article will proceed as follows: we first present a short history of the GFATM 
and its processes of integrating human rights concerns within its work. Through the 
application of sociological institutionalism in the following section, the article elaborates on 
the motivations and implications of the GFATM’s practices. The sociological 
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institutionalism framework can give us a better understanding of the implications of 
including new norms within global health governance institutions. The final section 
highlights the tensions between the primary aims of the GFATM as a funding agency, its 
obligations as a human rights norm entrepreneur, and how it has adapted in these 
situations. Thus, we argue that the GFATM has had to adapt its institutional system in order 
to meaningfully promote a human rights agenda in global health governance, particularly 
at the domestic level. In the conclusion, we underscore the importance of institutional 
context for understanding the constraints and opportunities for attaining health-related 
human rights.  
 
ADOPTING HUMAN RIGHTS IN THE GFATM: MOTIVATION AND MECHANISMS  
 
The GFATM is a public private partnership (PPP) and not a traditional international 
organization. PPPs are defined as “voluntary and collaborative relationships between 
various parties both State and non-State in which all participants agree to work together to 
achieve a common purpose or undertake a specific task and to share risks, responsibilities 
and benefits.”5 As a PPP, the GFATM relies on several UN agencies, which have specific 
expertise to help in the grant implementation process. These include three ex officio 
members without voting rights: UNAIDS, the World Health Organization (WHO), and the 
World Bank, which acts as a trustee to the GFATM. Other organizations—including the 
United Nations Children’s Fund (UNICEF), the United Nations Development Program 
(UNDP), the United Nations Population Fund (UNFPA), the United Nations’ Refugee 
Agency (UNHCR), and the World Food Program (WFP)—all play distinct roles in ensuring 
health services are delivered to domestic contexts. These UN agencies have human rights 
obligations under international law and must bear some responsibility for human rights 
violations on GFATM funded programs.6  

As a PPP, the legal personality of the GFATM is ambiguous under international 
law. When international organizations have legal personality, they can conclude treaties, 
bring claims under international law, and be held responsible for violations of this law 
(including human rights violations). There is nothing in the GFATM bylaws, however, that 
indicates that its founders ever intended to give it these powers.7  

In this context, it is not party to the International Covenant on Economic Social 
and Cultural Rights (ICESCR), which enshrines the right to health. There is, however, a 
positive duty under General Comment No 14 for international organizations to cooperate 
effectively with States in order to realize the legal obligations that would enable them to 
maintain a right to health.8 This was the view taken in 2012 by the Special Rapporteur on 
the right to health, who argued that, international funders should ensure that their financial 
assistance enables countries to achieve the right to health. This is a positive duty and the 
onus still remains on the state to fulfill any human rights obligations. 

Benjamin Mason Meier noted the new era of normativity in global health that 
allows for consideration of human rights in how the GFATM works with states.9 This is 
manifested through the ways in which global health actors instigate new normative 
frameworks with the aim of transforming global health governance. Human rights norms 
are particularly attractive for these global actors because of their universal nature, as most 
countries have signed the nine core human rights treaties.  

From the GFATM’s inception in 2002, it was clear that it espoused human rights 
values of non-discrimination in its foundational documents.10 In 2008, the GFATM 
introduced a Gender Equality Strategy, and in 2009, it approved a Sexual Orientation and 
Gender Identities Strategy as part of its burgeoning human rights strategies. These 
strategies demand that countries applying for financing illustrate how the grant attempts to 
address some of the human rights challenges of women and sexual minorities to create 
better responses to AIDS, malaria, and tuberculosis.  
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For any of this to work, it is worth examining how the GFATM understands its own 
role within the global health governance arena that it seeks to operate. In order to be eligible 
for grants, countries applying for GFATM programs submit proposals, which are reviewed 
by a panel of independent experts known as the Technical Review Panel (TRP) and are 
considered for approval by the GFATM Board. The TRP is a board of independent experts 
who assess the proposal for things, including potential for impact and soundness of 
approach. They look at human rights implications of the proposal as part of this process.11 

When the GFATM restructured its funding mechanism to include human rights, 
its aim was to ensure better human rights outcomes in funded projects and create more 
accountable forms of funding for health outcomes. This would include new stakeholders at 
the domestic level. These new stakeholders, Key Affected Populations (KAPs), are a central 
component of the new funding mechanism. As part of the new procedure for applying for 
funding, each country is given a fixed allocation of resources. The Country Coordinating 
Mechanism (CCM), which should have a wider number of participants from KAPs, is then 
tasked with engaging in a country dialogue process. This deliberative process aims to 
consider the epidemiological data, national health strategic plans and the past performance 
of health programs in order to draft a concept note and budget. These are then submitted to 
the GFATM for consideration.12 The TRP reviews each country submission and may 
recommend that the country make changes to areas of the concept note in order to prioritize 
better the needs of the KAPs.13  

The GFATM has also hired evaluators who are conversant in human rights practice 
to ensure that members of the KAPs can meaningfully participate in the design, 
implementation, and monitoring of GFATM-funded programs. To make this possible, the 
GFATM Board provided US$ 15 million to support broader inclusion through greater 
representation when making concept notes. Furthermore, the GFATM tightened its rules, 
stating that greater participation of civil society and community groups as primary and sub 
recipients of grants would be essential to better service delivery and implementation of 
grants.   

The broadening of participation has been successful in some countries. For 
instance, in Morocco, the CCM now has a selection of 5 voting members (out of 33) to 
represent vulnerable and most-at-risk populations (the other two represent people living 
with HIV and affected by tuberculosis). Creating broader participation was particularly 
tricky in a country where there were no existing associations representing these groups, 
because homosexuality, prostitution, and drug use are all illegal. The successful 
incorporation of these groups was due to civil society involvement. 14 

The GFATM also stipulated minimum requirements human rights standards in 
Global Funded programs, particularly non-discriminatory access to services; respecting and 
protecting informed consent; confidentiality and the right to testing and treatment; the use 
of only scientifically sound and approved medicines and medical practices; not employing 
methods that constitute torture or cruel, inhuman, or degrading treatment; and the use of 
medical detention only as a last resort. Furthermore, the GFATM also created more 
stringent mechanisms for reporting human rights violations.15 By creating these human 
rights strategies, and making it fundamental to its routinized practices, the GFATM has 
been pushing a human rights agenda within health funding for HIV/AIDS, malaria, and 
tuberculosis.  

Yet, despite these many commitments, the PPP structure of the GFATM means 
that it is not an implementing organization, so it relies on the principle on country 
ownership, which transfers the role of implementation to domestic actors. This means that 
countries are supposed to drive the process of deciding their domestic health priorities, with 
the GFATM acting merely as a financing agent. This aims to make programs more 
sustainable. Many stakeholders, including donors, activists, and scholars, were critical of 
the fact that some countries who had received GFATM funding for HIV/AIDS were 



78  SEKALALA & HAASTRUP, WHAT HAVE RIGHTS GOT TO DO WITH IT? 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

persisting with discriminatory laws and policies, which jeopardized AIDS-related programs. 
There were also serious concerns regarding the long-term sustainability of GFATM funding 
in countries where human rights were being routinely violated.  

So why has the human rights implementation been difficult in the context of this 
global health institutional configuration? In the following section, we consider the 
institutional contexts, and especially constraints, in institutional design that impact on the 
GFATM’s ability to influence domestic actors who also function within the global health 
institution. 
 
ADOPTING HUMAN RIGHTS: INSIGHTS FROM SOCIOLOGICAL INSTITUTIONALISM  
 
New institutionalist theory understands institutions to be formal and informal “sets of 
mutual expectations between people, that have become more or less enduring, and that 
have crystalized into rule systems.”16 The practices that determine the outcome of a 
particular institution’s policies are therefore determined by the routinized behaviors and 
actions that have been embedded as part of the design of the institution – this is, its core 
identity.17 

Taking this definition of institutions for granted, the global health institution 
under consideration includes the GFATM, its funders, and the recipient states it funds.  

At the time of institutional design, the founders of the GFATM were mainly 
concerned with efficient financing mechanisms to recipient countries. Human rights were 
an additional consideration with regards to the efficiency and sustainability of this new 
mode of funding. If there was a normative element to the establishment of the GFATM, it 
was simply to establish the standards through which other global health organizations and 
initiatives could fund pressing health problems. There was an idea that it needed to deal 
with notions of discrimination, but the onus was really on other actors and states to achieve 
this. As part of institutional set up, the GFATM relied on CCMs for implementation and as 
the means to achieving local ownership.  CCMs include a wide range of stakeholders that 
prepare the funding application to the GFATM.18 The CCM is intended to ensure local 
ownership by designing health initiatives that are most suited to local needs.19  

Health financing and local ownership may be considered the GFATM’s core 
organizational norms, since they serve as “standards of appropriate behaviour”20 
endogenously and exogenously in its relationship with states. Human rights are central to 
delivering this financing. In adding on this new norm, however, the GFATM is attempting 
to renegotiate the standards of appropriate behavior for actors within global health 
governance structures. In so doing, there is a direct attempt to change states’ behavior 
“through both instrumental choice and social learning to adhere to these new values.”21 
Further, this adoption of human rights norms raises expectations on the part of the states 
about the remit of the funder. 

Sociological institutionalism suggests that the way through which new norms 
become transposed is through institutional isomorphism. Institutional isomorphism is the 
process whereby institutions adopt new practices because it is seen as the right thing to do. 
Given the proactive discourse around the right to health in the ICESCR and in General 
Comment 14, the GFATM arguably had a moral obligation, as a health-related agency, to 
consider what human rights means for its own area of global health governance. However, 
as an international funder, how far should the GFATM go in assuming responsibility for 
human rights violations in its funded programs? 

While the introduction of new norms like human rights within the GFATM 
introduced new rules of appropriate behavior, there was no guarantee that other 
stakeholders would accept them, and we see some evidence of this later when we show how 
states challenged these norms through half-hearted compliance.  In other words, it is 
possible to deviate from the intended rules, as the ultimate duty-bearer of human rights 
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obligations remains the state party. For the GFATM’s aims to work, they needed to be fully 
accepted by the CCMs (in principle these are more inclusive than state parties, creating 
problems in implementation). Consequently, despite the efforts of certain actors (or agents) 
within the GFATM, there were gaps between norm commitment and compliance. 

In the past, this lack of compliance by states that receive global funding manifested 
itself through domestic human rights failures in implementing GFATM grants. For instance, 
despite several attempts to try and make the CCMs representative, in order to ensure that 
the grants included suitable human rights initiatives for these groups, a 2010 survey of all 
the GFATM grants revealed that only eight percent of representatives on the CCMs came 
from people living with HIV/AIDS.22 This failure was acknowledged by the then head of the 
GFATM, Michel Kazatchkine, who argued that, “the lack of support for programs that 
protect and promote human rights is one of the failures in the response to AIDS.”23 

 
The mismatch between the priorities of the actors within this institution, the 
GFATM, on the one hand, and the states on the other, can be explained by the 
actors within that institution.  It is assumed that:  
actors may be ‘rule makers’ but take existing rules as a starting point for defining 
their own identities and interests. Conversely, actors may also be ‘rule takers’, but 
nonetheless modify or even overturn those rules from time to time.24 
 

Institutionalization is a dynamic process that demands an understanding of the perspectives 
of all actors involved. In response to these failures that were critical to achieving effective 
grant implementation, the GFATM changed its grant model, explicitly committing to human 
rights in its 2012-2016 strategy.25 As a result, the GFATM now aims to i) integrate human 
rights considerations through the grant cycle, ii) increase investments in programs that 
address human rights-related barriers to access, and iii) ensure that the GFATM does not 
support programs that infringe upon human rights.26. By explicitly asking for the inclusion 
of human rights considerations within its programs, the GFATM was also demanding that 
its recipient states take human rights seriously. Increasingly, therefore, we see the role of 
the GFATM changing to that of a “gatekeeper,” creating a series of human rights safeguards, 
such as greater participation of key minority groups, or efforts to deal with discriminatory 
laws and policies, before it will allocate funding.  

The GFATM inclusion of human rights processes and procedures into the core of 
what the institution does can be thought of as institutional layering. Institutional layering 
refers to a process where new elements are attached to old processes, not with the intention 
of replacing the core elements of an institution but in addition to it.27 In this sense, whereas 
the GFATM is a funding initiative whose core aim is to fund and promote local ownership, 
it also champions the inclusion of human rights aimed at transforming the global health 
governance institution. In other words, it promotes human rights consciousness from states 
in order to enhance local participation. 

According to Van der Heijden, layering is motivated by the desire to close the gap 
between intentions and outcomes.28 In the GFATM’s case, there are huge reputational costs 
for grants that are not complaint with human rights norms even though the obligation may 
be on the state party. Thus, the adding of extra human rights obligations on state parties 
enables the GFATM to realize its core aims and retain its legitimacy. In doing so, the GFATM 
has contended with several challenges. In the next section, we explore the limitations and 
adaptations that the GFATM has engaged in as a means to promote human rights.  
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THE CHALLENGES OF ADOPTING HUMAN RIGHTS BY A GLOBAL INSTITUTION  
 
Although it has achieved a lot in terms of human rights, there are a number of constraints 
within the institution that make it difficult for the GFATM to achieve all its aims. First, 
organizations like the GFATM have often faced challenging institutional contexts, due to 
their reliance on donors and other UN agencies, which can have an impact on institutional 
capabilities. Second, the organization’s focus on local (country) ownership as a model of 
governance has made it difficult to implement human rights in practice. Third, the 
organization had to contend with the amorphous nature of human rights, which is at odds 
with its performance-based funding model. Last, we argue that human rights are holistic, 
which means that it is hard for an organization to fund some rights at the expense of others.  
 
Challenging Institutional Context 
 

As we discussed above, the institutional design of the GFATM means that it not an 
implementing agency, relying on its donors to finance it adequately and state parties and 
other UN organizations to implement grants, which distances it from human rights 
obligations. All the partners have different agendas, which can make it difficult to prioritize 
human rights norms sufficiently. However, as an organization, the GFATM bears huge 
reputational costs if there are human rights violations on any of its grants.  

For instance, in 2012, when human rights were introduced as an explicit norm of 
the GFATM, the institution also undertook a major restructuring, aimed at cutting costs, in 
order to try to appease its donors. This led to the departure of the executive director, Michel 
Kazatchkine. His departure precipitated the departure of many key personnel with human 
rights expertise and who had developed the gender and sexual minorities programmes.29 
This upheaval inevitably harmed implementation in many countries. Subsequently, the 
GFATM recruited new staff with longstanding expertise in human rights and introduced a 
Staff Human Rights Task Force.30 The reality of being a funding agency as opposed to an 
implementation agency means that staff lack the resources necessary to police human rights 
behavior in all 140 countries at the same time.31 To counter this, the GFATM has now given 
the Office of the Inspector General power to investigate human rights violations.32 In 
instances where the Inspector General cannot investigate, the GFATM can share 
information with the relevant UN agencies that may have a normative institutional mandate 
to investigate.33 
 
Reliance on Domestic Partners  
 

The ability of an institution to implement human rights norms depends on states 
buying into the process. However, these states also must deal with competing interests from 
different stakeholders at the ground level, which makes it hard to use human rights to 
address inequality, as this approach often involves some redistribution of resources. A 
human rights focus that sticks to recognizing these vulnerabilities at the domestic level 
would be particularly problematic in countries where minorities, such as women in largely 
patriarchal societies, gay and lesbian groups, and drug users, are seeking rights that are 
currently enjoyed by the majority of citizens, as this often involves redistributing resources 
from the entrenched majority to minority groups. 

Because of these considerations, states often refuse to prioritize human rights 
considerations when applying for grants from the GFATM. Data from UNAIDS’ Fast-Track 
modeling illustrates that, in many instances, countries are simply not requesting funding 
for human rights interventions.34 Tinashe Mundawarara, who is with Zimbabwe Lawyers 
for Human Rights, explained the rationale behind this within the South African context, 
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arguing that “there is less appreciation of the need to cultivate human rights-based 
responses in Southern Africa and, hence, less inclination to include them in proposals.”35  

The GFATM has, for instance, always tried to get the voices of minority groups in 
the application process of the grant, so that the human rights approaches countries apply 
are those that are most useful to communities. However, this process has sometimes been 
unsuccessful, and, even in those cases where the institution was able to attract more 
participants, this did not always translate to the prioritization of programs that focused on 
the specific human rights needs of people from KAPs.36 

Moreover, greater participation does not necessarily translate into greater human 
rights protection, especially in health. Human rights participants and health professionals 
may have different agendas, and different human rights groups may also have different 
priorities for resource allocation.37 Human rights advocacy groups are not homogenous. To 
use an example, a women’s rights group may not automatically support the rights of female 
sex workers. Because the HIV/AIDS epidemic affects women who contracted AIDS, often 
from their husbands, sex workers may be perceived as part of the problem. There is thus no 
incentive to work toward the same outcomes, and they may even work at cross-purposes.38 
This raises questions about the practicalities of effecting changes in the context of existing 
domestic practice.  In response, the GFATM is increasingly funding programs to enable 
traditionally vulnerable groups to access information, health services, and treatment.39 

The GFATM has also tried to address the issue of repressive environments by 
creating spaces for these groups. For instance, the GFATM has arranged to fly 
representatives belonging to criminalized groups out of their home countries in order to give 
them the space to consult on human rights issues. This consultation period has been useful 
in raising awareness about the human rights issues of the LGBT population40 in some 
countries.41  
Other efforts to encourage participation include the introduction of alternative funding and 
targeted schemes to encourage participation of human rights groups. This includes funding 
for regional groupings, which has tended to focus primarily on issues affecting KAPs. For 
instance, in 2016, 15 Regional concept notes were submitted to the GFATM, which dealt 
with a diverse range of interventions, such as harm reduction for people who inject drugs, 
and the removal of legal barriers and supportive services for people with disabilities, and 
community system strengthening.42  

In these cases, the GFATM has also used its public role to reaffirm that the 
commitment to human rights is contingent upon improving legal, policy, and social 
environments that hinder the scale-up of effective responses to HIV/AIDS, malaria, and 
tuberculosis. For instance, when Uganda passed its 2014 law on homosexuality, the GFATM 
was a vocal critique of these anti-discriminatory laws.  The GFATM decried the new 
legislation for providing “significantly tough[er] punishments against gay people” with 
“grave implications for public health”.43  This kind of signaling is important in the 
promotion of human rights, as it adds to the universal understanding of what protections 
are necessary for minority groups in order to make the most of GFATM programs.  
 
The Problem of Measuring Human Rights Effectiveness  
 

As a funding organization, the GFATM prides itself on its “results-based model”. 
This means that it only finances health initiatives whose results it can measure. This focus 
on accountability by focusing on performance has been integral to its success as an 
organization. Its website proudly proclaims that the institution can measure impact in many 
ways, through the number of lives that are saved and the rate of decline in HIV/AIDS, 
tuberculosis, and malaria. Under the new funding guidelines, the GFATM wants to see what 
it calls “smart programming that creates the strongest impact,” which refers to programs 
that reach the most affected populations.  
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When the institution approves a grant proposal, countries receive their 
disbursements in installments. Only when they have illustrated that they have performed 
adequately can they access the next disbursement.44  
Previously the GFATM relied on indicators that were not specific to human rights; rather, 
the focus was on measuring whether interventions worked.45 These were known as Key 
Performance Indicators (KPIs). Unfortunately, these indicators took about 15 months to 
take effect. When finally approved in mid-2013, the KPIs of the GFATM consisted of 19 
indicators, three of them were strategic and 13 were activity-based, and these helped to 
assess the GFATM’s grants against the 2012-2016 Strategy.46 The Secretariat reported to the 
Board against these indicators twice a year.  The most closely related strategic objective on 
human rights was number 4, on promotion and protection of human rights. In response to 
this, the GFATM measured this criteria against its human rights investments.  

Some of the KPIs were criticized for not reflecting the challenges posed by the 
Fund’s strategy or not allowing corrective action when it was found necessary. For instance, 
strategic action 4.3 on integrating human rights considerations throughout the grant cycle 
was not measured with a KPI.47  Although a report of the Office of the Inspector General 
found that data collection on KPIs was generally good, even then, they were found by the 
OIG to be poorly designed, and not a good measure of the impact the Fund was having in 
the countries it supports.48  

In response to these concerns, on June 15, 2017, the GFATM board launched the 
2017-2022 Strategic Key Performance Indicator Framework. A number of these indicators 
focus on human rights in relation to the Strategy.  KPI 5 tracks coverage of services for key 
populations, KPI 6 and 7 deal with resilient and sustainable health systems, and KPI 8 and 
9 deal with gender and age disparities and human rights barriers to access.49 Apart from 12 
KPIs that will measure the Fund against its strategic objectives, “the new implementation 
KPIs will track specific inputs, outputs and outcomes needed to meet those objectives; and 
the thematic reporting will provide results across the full results chain, drawing on financial, 
procurement, and programmatic data.”50  
 
The Realities of Funding a Limited Number of Rights  
 

As a funding institution, the GFATM’s focus is not extensive. Due to increasingly 
limited resources, it has a clear mandate about what it must fund. This in effect focuses on 
a narrow range of rights. However, it is difficult to separate human rights from the 
underlying determinants of health. For instance, to ensure that women get tested for 
HIV/AIDS or malaria during antenatal health visits to counter discrimination, it is 
necessary to invest in health centers, community awareness to enhance knowledge about 
services, labor protections that compel employers to give them adequate time off for 
antenatal visits, and transport services to easily access the health centers. Doing all this is, 
of course, expensive, and consequently unattainable as a practice of GFATM, despite its 
obvious benefits. Giving this link between the underlying determinants of health and the 
ability to shape human rights practice, some scholars have suggested that the GFATM would 
have to broaden from just three diseases and move toward becoming a “Global Health 
Fund.”51 The GFATM has tried to address this through the establishment of its new KPIs, 
which will move beyond focusing on specific projects to a more holistic approach, aimed at 
ending the three epidemics. Furthermore, the notion of “thematic reporting” will also help 
the GFATM to measure sector-wide progress, which includes other global health actors who 
are working toward similar aims at the country level.   
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CONCLUSION 
 
In this article, we have assessed the uptake of human rights as a norm of the GFATM. 
Although present in the founding documents of the GFATM, human rights have developed 
as only a secondary norm of the GFATM. As the analysis shows, the secondary nature of 
human rights within the GFATM initially created challenges in the transposition of human 
rights norms within domestic contexts. Through the application of the sociological 
institutionalist framework of “layering,” we illustrated how the GFATM is countering states’ 
deviation from human rights norms by strengthening the conditional nature of its funding 
against much stricter human rights criteria that it wants to see in its grant applications. 
Furthermore, the GFATM now signs agreements with countries that include five minimum 
standards for human rights. Anyone who witnesses a human rights violation can report to 
the Office of the Inspector General, who has an obligation to investigate. These safeguards 
create much more stringent human rights standards that are prudent for the long-term 
survival of the GFATM, because the increased accountability embedded in its institutional 
design exposes it to increased scrutiny. The success of these new norms remains to be seen 
in practice.  

However, the low percentage of resources spent on human rights against total 
GFATM funding still illustrates the secondary nature of the human rights norm. In 2016, 
the GFATM was spending approximately 2.3 percent of AIDS funding on human rights 
initiatives.52 This is still very low, and in order to be more effective, this would need to rise 
substantially. Arguably, this will be a tough sell for its donors, especially in an environment 
where there is a push back against global responses to health problems. However, human 
rights remain a normative good, and so cannot be discarded. Indeed, the work of the 
GFATM will remain crucial to ensuring that human rights is mainstreamed as part of health 
governance in its recipient countries.  
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The World Bank and The Right to Health:  
A Study of the Institution’s Rights-Based Discourse 
 
Yusra Ribhi Shawar and Jennifer Prah Ruger 
 
 
While the World Bank has integrated rights-based principles in the implementation of 
some health programs that it finances, it continues to deny a formal legal obligation for 
human rights. Employing thematic and discourse analyses, this study analyzes the ways 
in which rights-based approaches are incorporated into World Bank health development 
discourse, examining achievements, obstacles, and opportunities. We describe the 
evolution of human rights discourses in the World Bank’s health engagement, beginning 
at the time of its establishment before it was formally involved in health sector lending. 
We find five key institutional factors that challenge the advancement of rights-based 
approaches in the World Bank’s health work: unresolved legal obligations stemming from 
the institution’s founding documents, the World Bank’s economist-dominated culture, its 
staff’s lack of knowledge about human rights application and policy, opposition by some 
country stakeholders, and competition with emerging development banks. Despite this, 
there are three opportunities for integrating right to health approaches within the World 
Bank: internal research activity supporting human rights commitments in development, 
pressure exerted by NGOs and civil society through their monitoring of the institution, and 
the establishment of the Nordic Trust Fund, which serves to increase staff awareness of 
human rights and its application to their work. Given the World Bank’s historical legal 
resistance to a rights-based approach, we end by arguing for an ethical demand for health 
equity, which may be effectuated by a policy framework rather than a legal “right to 
health” approach.  
 
INTRODUCTION  
 
Over the last several decades, the World Bank has played a central role in global health 
development lending and practice and is increasingly recognized as a prominent global 
health governance leader.1  While the Bank  has had an impact on the health of those 
residing in low and middle-income countries (LMICs),2 it is also  critiqued for its human 
rights record. Philip Alston, the United Nations Special Rapporteur on extreme poverty and 
human rights, has proclaimed the World Bank to be a “human rights free zone”;3 an 
estimated 3.4 million people were economically or physically displaced by Bank-funded 
projects between 2004 and 2013;4 and individuals affected by Bank-funded interventions 
report not feeling safe to ask questions or express their feelings about the impacts that 
World Bank projects have on their well-being.5 

The Bank’s human rights discourse, however, is neither clear-cut nor well 
understood. There are instances where World Bank health programming and policies are 
perceived as fundamentally supporting or detracting from a rights-based approach. On one 
hand, the Bank is committed to improving the wellbeing and health of the poor in LMICs, 
given its pledge to help countries achieve universal health coverage and as reflected in its 
“twin goals” of ending extreme poverty and promoting shared prosperity, which contribute 
to the realization of social and economic rights. On the other hand, the Bank is historically 
resistant to adopting a formal rights-based framework due to guidelines laid out in the 
institution’s founding documents, which explicitly prohibit the institution from meddling in 
a state’s internal political affairs.   

We examine the Bank’s rights-based discourse in its engagement with global health 
over time. While the World Bank was absent in global health efforts in the first several 
decades following its establishment, it presently manages an active Health, Nutrition, and 
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Population (HNP) portfolio of $11.5 billon,6 has been the world’s leading funder of 
programming and policies that address HIV/AIDS,7 and plays one of the most significant 
roles in global health cooperation.8  An understanding of the Bank’s “right to health” 
discourse is critical given its pivotal role in the global governance of health and in its 
determination of health investments, institutional developments and policies of LMICs, and 
the broader global health agenda.  

We begin by discussing the origins and meaning of a “rights-based” approach, 
considering the implications that a commitment to a “right to health” might have in practice 
for the World Bank before describing the methodology employed in this study. We then 
describe the evolution of right-based approaches in the Bank’s health discourse and analyze 
the factors that present opportunities for advancing rights-based approaches in the Bank, 
as well as those that have historically challenged its institutional advancement. We conclude 
by arguing that the World Bank’s embrace of an ethical demand for health equity, rather 
than the pursuit of a rights-based discourse, will better enable the Bank to deliver improved 
health development outcomes, given that such a reconceptualization transcends the 
identified challenges that persistently impede institutional advancement of rights-based 
approaches. 
 
METHODOLOGY 
 
Framework for Understanding the “Right to Health” 
 

The “right to health”—enshrined in the Constitution of the World Health 
Organization (1946), the International Covenant on Economic, Social and Cultural Rights 
(1976), and the Declaration of Alma-Ata (1978), among other formal documents—is 
understood as “the right of everyone to the enjoyment of the highest attainable standard of 
physical and mental health.”9 It is both a freestanding right and constitutive of other rights, 
given that its realization is a precondition to the enjoyment or definition of rights related to 
various types of economic, political, social, cultural, and civil rights.10 Practically, a rights-
based approach to development seeks to ensure that human rights criteria (i.e., 
affordability, accessibility, acceptability, quality, and availability) and principles (i.e., 
accountability, participation, non-discrimination, sustainability, and access to information) 
are accounted for during the course of development.11 In addition, rights-based approaches 
support rights-holder capacity to claim their human rights and duty-bearer ability to meet 
their responsibilities. 12  We accounted for these criteria, principles, and obligations in our 
analysis of the World Bank’s “right to health” discourse. 
 
Data and Analysis 
 

We adopted a two-level case study methodology of the World Bank and its HNP 
Department. Unlike quantitative methodologies, the case study method is ideal for this 
research question given that we seek to study a complex social phenomena, have no 
possibility of controlling the events that unfolded, and are interested in answering “how” 
and “why” questions.13 In order to minimize bias and increase the validity of our findings, 
we triangulated across various sources of data that were drawn from different sources and 
at different times.14 This included archival data, World Bank strategies and reports, peer-
reviewed literature, as well as relevant reports and statements from the media, NGOs, other 
international organizations, and civil society monitoring World Bank activity. We also 
conducted semi-structured interviews with key-informants within the World Bank: from the 
Legal Department, Nordic Trust Fund, and the HNP Department.  

Employing thematic and discourse analyses, this study analyzed the ways in which 
rights-based approaches are incorporated into World Bank health development discourse, 
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examining achievements, obstacles, and opportunities. We constructed a historical 
narrative of key events and conducted a discourse analysis15 of relevant Bank statements 
and formal strategies by analyzing the conscious and unconscious agendas and meanings of 
selected texts. We also undertook a thematic analysis16 of the collected data. We used an 
iterative process in developing the codes,17 with the coding evolving as additional data were 
collected.  Initial codes for analyzing global health discourse at the World Bank were based 
on the identified human rights criteria (affordability, accessibility, acceptability, quality, 
and availability) and principles (accountability, participation, non-discrimination, 
sustainability, and access to information). This enabled us to examine how discourse 
derived from World Bank publications, speeches, and decisions reflected the Bank’s rights-
based actions and policy decisions (or lack thereof) in its health policies and programming. 
Initial codes for analyzing the factors shaping the opportunities and challenges for the 
Bank’s rights-based progress were based on a policy determinant framework,18 which 
describes five general types of factors that are hypothesized or have been found to influence 
implementation outcomes: 1) characteristics of the implementation object (in this case, 
human rights); 2) characteristics of the user/adopter (the history, internal policies, and 
culture of the World Bank); 3) characteristics of the end users (the nation states and 
populations affected by World Bank intervention); 4) characteristics of the context (the 
global political and policy environment, including the actions, policies, and strategies of 
other international financial institutions, international organizations, and NGOs); and 5) 
the characteristics of the strategy or other means of facilitating implementation (the 
research conducted, legal opinions crafted, and entities/policies constructed internally by 
the World Bank that are relevant to human rights). 
 
THE EVOLUTION OF RIGHTS-BASED APPROACHES IN WORLD BANK DISCOURSE 
 
The World Bank’s Governance, Establishment, and Early Years (1945-1960s) 
 

An understanding of the World Bank’s rights-based discourse in health requires 
an examination of the institution’s governance and establishment, well before its 
engagement in health lending. Established in July 1944 and beginning operations in 1946, 
the World Bank’s original goal was to finance the post-war European country economy, 
focusing on large physical capital and infrastructure projects. A specialized agency of the 
UN, the World Bank Group is composed of five “member institutions”. The largest of these 
institutions are the International Bank for Reconstruction (IBRD), which offers loans to 
middle-income countries, and the International Development Association (IDA), which 
offers concessional loans and grants to the world’s poorest developing countries. Both 
institutions share the same leadership and staff and have a mandate to assist development 
efforts in their member states. The World Bank’s 189 country shareholders are represented 
by a Board of Governors, which is composed of member countries’ ministers of finance or 
ministers of development.19 These governors delegate specific duties to the Bank’s Board of 
25 Executive Directors (ED), who are responsible for selecting the President for a five-year, 
renewable term and approving all institutional loans and policies.20 ED designations are 
based on member state financial contributions  (e.g., the United States is represented by one 
ED, while forty-seven sub-Saharan African countries are collectively represented by only 
two EDs).21  

At its establishment and over the first couple decades of its existence, the World 
Bank was explicitly resistant to considering human rights. As stipulated in its Articles of 
Agreement, the institution’s founding documents, the World Bank saw itself as an economic 
development agency and clearly forbid the institution from intervening in any country’s 
internal political affairs or engaging in decision-making based on political considerations.22 
Article VIII, Section 5(f) of the Articles of Agreement states that:  
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The Bank, its President, officers and staff shall not interfere in the political affairs 
of any member, nor shall they be influenced in their decisions by the political 
character of the member concerned. Only economic considerations shall be 
relevant to their decisions. Such considerations shall be weighed impartially in 
order to achieve and carry out the purpose and functions of the Bank.23  

 
The World Bank’s unwillingness to uphold principles of human rights in its policies and 
lending practices became particularly evident in the 1960s, when the institution decided to 
– in defiance of a series of UN resolutions – approve several loans to Portugal and South 
Africa, despite their respective colonial and apartheid policies.24 The World Bank 
overlooked the human rights violations occurring in these countries and cited its apolitical 
character for its decision to move forward with its loan support.25  
 
The World Bank’s Increasing Engagement in Politics and Interest in Health (1970s) 
 

Robert McNamara’s presidency (1968-81) marked several unprecedented shifts in 
World Bank policy – having direct implications on its health and human rights discourses. 
Under his leadership, the Bank moved from project to policy-based lending,26 began 
venturing into areas of social development that aimed to improve the health and well-being 
of LMIC populations, and became centrally engaged in areas of national politics and law 
that historically were understood to be outside of the scope of its Articles of Agreement (i.e., 
the promotion of “good governance” as critical to development),27 recognizing that such 
“political” efforts were fundamental to ensuring the success and sustainability of 
development initiatives. Despite these transformations, the World Bank resisted 
acknowledging a formal link between political and civil rights, economic development, and 
good governance.28  
 Two policy areas and one approach – population, environment, and basic needs 
respectively – emerged during this time and served as precursors to the World Bank’s 
involvement in health. We examine how developments in each of these areas reflected and 
shaped the institution’s right to health discourse. 

The World Bank’s Population Projects Department (PNP) began operations in 
September 1969 and provided the Bank’s first population loan to Jamaica in 1970.29  As 
noted by Dr. Kanagaratnam, PNP’s first director, the Bank decided to enter the population 
field primarily because “it became convinced that the attempt to raise living standards in a 
great many developing countries was being seriously undermined by population growth.”30 
Instead of advancing a population agenda because of a concern for the intrinsic sexual and 
reproductive rights of women in LMICs, the Bank’s involvement in this area was largely 
instrumental: seeking to “achieve fertility decline in the quickest and most effective way 
consistent with the realization of national socio-economic development objectives.”31 

The Bank’s interest in the environment also developed during the 1970s. The 
relationship between the Bank’s development initiatives, the environment, and the health 
and well-being of the populations that were impacted was of particular concern to the 
appointed environmental advisor, Dr. James Lee.32 He drew attention to the traumatic 
effects that Bank supported projects were having on indigenous populations in LMICs. Dr. 
Lee’s concern and outside NGO pressure to address the situation ultimately led the Bank to 
develop a tribal policy and practical handbook, which member countries resisted because it 
infringed upon their sovereign rights regarding their people.33 

In 1976, the basic needs approach (BNA) in development emerged, introduced by 
the International Labor Organization’s World Employment Conference,34 and was rapidly 
taken up by the World Bank because historical policy approaches that focused on 
maximizing GNP per capita were not facilitating the automatic “trickle down” of economic 
growth to the poor.35 BNA, which promotes the satisfaction of basic material needs for food, 
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material, health, shelter, etc. before moving on to other “higher” needs, was seen as a means 
of directly addressing poverty reduction among the most vulnerable populations.36  An 
approach that continues to dominate development discourse, some scholars characterize 
BNA as a forerunner to the human rights approach (HRA). However, there are several 
fundamental differences: BNA focuses on inputs and meeting needs, while HRA focuses on 
processes, outcomes, and realizing rights; BNA addresses proximate causes of problems, 
while HRA addresses structural causes; and in a BNA, individuals are “objects of 
development interventions” and “deserve assistance,” while in HRA, individuals are 
“empowered to claim their rights” and are “entitled to assistance.”37   
 
Establishment of the Health, Nutrition, and Population Department (1980s – mid-1990s) 
 

Health became a formal area of institutional focus in October 1979 with the 
establishment of the Population, Health, and Nutrition Department, which was ultimately 
renamed as the Health, Nutrition, and Population (HNP) Department.38  A background 
paper for the 1980 World Development Report39 identified five factors that led to the World 
Bank’s increased interest in and commitment to health, one of which was a concern for 
human rights and meeting the basic needs of the poor that arose in the mid-1970s.40 In fact, 
the World Bank’s lending in health and the social sector broadly and also its incorporation 
of poverty reduction strategies are cited in Bank publications as major contributions to 
advancing social and economic rights in LMICs.41   

However, the Bank’s motivation for health lending was also largely instrumental. 
As described by the World Bank’s Independent Evaluation Group, its involvement in health 
was expressed as a means to an end, rather than an end itself (e.g., an intrinsic concern for 
population rights), given that the institution sought to improve HNP outcomes in order to 
increase poor productivity and national economic growth.42 Furthermore, HNP’s 
establishment and early years coincided with the advancement of three Bank-wide policies 
that represented a fundamental derogation from a rights-based discourse: the promotion of 
structural adjustment lending, user fees, and privatization. 

Throughout the 1980s and 1990s, the Bank compelled countries to implement 
structural adjustment policies.43 At the time, the Bank believed that structural adjustment 
would lead to poverty reduction through trade liberalization, increased competition from 
the private sector, and devaluing of overvalued currencies.44 In reality, between 1980 and 
1992, world debt rose from $0.5 trillion to $1.2 trillion, with many of the countries adopting 
structural adjustment policies shouldering the greatest debt.45  Moreover, the policy led to 
growing health inequalities and disrespect for the human rights of LMIC populations,46 
resulting in half a million young children dying over a one year period. 47 

At around the same time, the World Bank highlighted user fees, which involves 
levying a fee for using public sector health services, as an instrument for mobilizing 
resources.48 Research concerning user fees has since revealed that the policy resulted in a 
decline of service utilization, especially among women and socioeconomically deprived 
populations.49 Despite the World Bank claiming that it does not support user fees in its 1997 
sector strategy,50 many NGOs and health experts continue to blame the World Bank for its 
introduction, advancement, and failure to put out a policy that rejects its use.51 

Finally, privatization in World Bank policies began growing during this time. 
Loans with privatization as a condition tripled between 1990 and 2002, despite the World 
Bank advancing that it does not force privatization on the poor.52 Critics expressed concern 
about the negative effects that the institution’s backing of privatization was having on LMIC 
health,53 since successfully working through private-sector providers necessitates intricate 
health information systems and administrative capabilities that a majority of LMICs 
typically lack.54 Privatization also promotes the fragmentation of the health system, which 
makes a state’s implementation responsibilities more difficult and “complicates oversight 
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and the promotion of a rights-based approach to health.”55 In fact, private healthcare 
institution aims often diverge considerably from human rights principles.56  
 
The Wolfensohn Era: A Shift in Human Rights Discourse (mid-1990s – mid-2000s) 
 

Under the leadership of President James Wolfensohn (1995-2005), the World 
Bank increasingly became one of the world’s largest global HNP financiers, with annual 
commitments of $1.3 billion in 1999.57 Despite making significant contributions to health 
services and policies across the world and becoming a central actor in global health policy 
debates,58 it was also increasingly critiqued for undermining rights-based principles in its 
health initiatives. For example, the DALY (disability-adjusted life year), a measure of overall 
health and life expectancy of different countries, was introduced by the World Bank in 
1993,59 and was widely criticized for violating rights-based principles by discriminating 
against the disabled, young, and elderly, as well as women and future generations.60 In 
addition, the rights-based criteria and principles of quality and accountability were 
perceived to be undermined, since the World Bank’s Operation’s Evaluation Department 
concluded that only 64% of HNP projects were satisfactorily completed between 1975 and 
1998, with most of health projects insufficiently “defining and monitoring progress toward 
HNP development objectives” and accounting for and addressing health determinants 
generally.61 Also, the Bank’s health work was insufficiently open to outside scrutiny, 
detracting from rights-based principles of access to information and accountability, given 
that as of 1998, there had only been two reviews commissioned externally by the Bank of its 
health activities.62   

Despite these critiques, Wolfensohn’s presidency catalyzed unprecedented 
discussion on human rights more broadly within the World Bank. For example, his 
appointment coincided with the early years of the Inspection Panel, established in 1993. The 
Panel investigates – when prompted – the World Bank’s compliance with its own 
procedures and policies as a means to safeguard people and the environment impacted by 
its projects.63  Because it empowers those marginalized by World Bank projects, the 
Inspection Panel forced the institution for the first time to confront and address cases that 
raised human rights concerns. Several Panel decisions concerning underlying determinants 
of health have highlighted instances in which World Bank procedures and policies may 
necessitate the Bank to account for human rights issues.64 These cases have directed the 
institution to: consider the wider consequences of human rights violations, not just when 
they have a direct economic effect on the project;65 evaluate a country’s general state of 
human rights and governance when planning and carrying out its projects;66 and account 
for the human rights protections covered in a country’s constitutions or laws and ensure 
that institutional funding does not violate a country’s international human rights 
commitments.67 

A second key development during Wolfensohn’s tenure was the legal opinions of 
General Counsels Ibrahim Shihata (1983-2000) and Roberto Dañino (2003-2006), which 
created the legal space for the institution’s engagement in topics that were once considered 
too political and recognized the relevance of human rights within the World Bank’s 
development work.68 Both recognized that the “Articles of Agreement permit, and in some 
cases require, the Bank to recognize the human rights dimensions of its development 
policies and activities.”69  

Dañino and Shihata also advanced that the World Bank may help a country realize 
its own human rights legal obligations (in the instance that it communicates such a desire), 
given that these commitments “have an economic impact or relevance,” and that the Bank 
should take human rights into consideration when “a country has violated or not fulfilled its 
obligations” – again in the instance that they have an economic impact.70 However, Dañino 
went further in an internal legal opinion that he distributed on his last day as General 



SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 93 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

Counsel, advancing that the World Bank should disengage in “egregious situations, where 
extensive violations of human rights reach pervasive proportions” – no longer requiring an 
economic impact justification.71  His legal opinion, however, would have little impact. Given 
long-standing disagreements about human rights among Bank staff and leadership, the 
opinion was not presented to the Bank’s Board of Directors, representatives in the Legal 
Department were reluctant to discuss it openly among themselves, and the succeeding 

General Counsel Ana Palacio (2006-2008) interpreted it as permitting but not requiring the 
Bank to act in relation to human rights.72  

The World Bank’s 1998 publication Development and Human Rights: The Role of 
the World Bank,73 which commemorated the fiftieth anniversary of the Universal 
Declaration of Human Rights, also signaled an increasing institutional recognition of 
human rights. The report recognized that national growth requires some respect for human 
rights, human rights progress in the World Bank should be measured by the extent to which 
economic growth occurs with increased citizen realization of economic and social human 
rights, and that the institution should support the human rights goals of the United Nations, 
its parent organization.74  While human rights advocates considered the report’s message to 
be “good for public relations but devoid of practical effect,”75 a growing collection of World 
Bank research emerged subsequent to its publication that advanced a link between the 
promotion of civil liberties and rights and stronger economic performance.76  Also, 
subsequent to the report’s publication, Wolfensohn circulated a proposal for a 
Comprehensive Development Framework to World Bank staff, calling for a  “holistic 
approach to development” that acknowledged the protection of “human and property 
rights” and a comprehensive framework of laws as critical for equitable development.77  
 
The Present: The World Bank’s “Right to Health” Discourse (mid-2000s – present) 
 

Over the last decade, there has been renewed optimism, as well as pessimism, 
concerning the World Bank’s progress in advancing rights-based approaches in health as 
reflected in several recent developments.  

One of the greatest points of optimism for the advancement of rights-based 
approaches in the Bank was the establishment of the Nordic Trust Fund (NTF) in 2009. 
Originally proposed in 2006, it was created with contributions from Denmark, Iceland, 
Norway, Finland, Sweden, and Germany as an internal “knowledge and learning initiative” 
to assist in showing Bank staff how human rights relate to their work and goals.78 To 
overcome initial opposition from the Bank’s leadership,79 lawyers working on the trust 
funds’ plan of action strategically advanced an instrumental approach to rights and a focus 
on pilot projects instead of advocacy for an institution-wide human rights policy.80 Totaling 
$34.8 million, the NTF educates World Bank staff about human rights issues and provides 
Bank teams, through a grant program, the financial and technical support to examine the 
role of human rights in their work. Several of the 122 grants supported by the NTF have 
explicitly sought to advance “right to health” discourse at the Bank by examining the 
operationalization of gender in health, considering what a human rights approach can offer 
maternal and reproductive health projects, and producing standards of practice that add a 
human rights perspective in adolescent sexual and reproductive health projects.81  

Representing “a break from the Bank’s past leadership,”82 Jim Kim’s appointment 
as World Bank president in 2012 also created optimism among many global health and 
human rights advocates. Unlike past Bank leaders that have typically been experts in 
finance, economics, or politics,1 Kim is a clinician and anthropologist, with extensive 
humanitarian global health experiences as the co-founder of Partners in Health, and was 

                                                 
1 James Wolfensohn was another exception; he was a lawyer by training. 
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previously a major critic of the World Bank.83 Despite expanding the institutional 
boundaries of the World Bank’s mandate84 and being outspoken in his rhetoric concerning 
the “right to health,”85 human rights proponents argue that Kim’s advancement of 
institutional discourse on human rights has fallen short.86  

Some of the criticism toward Kim is associated with the World Bank’s revision of 
its safeguard policies, which he oversaw and made official on August 4, 2016. While the 
newly approved Environmental and Social Framework (ESF)87 explicitly references human 
rights in its overarching vision statement, its language presents human rights as aspirational 
values and is non-binding – excluding any human rights commitments and standards.88 In 
addition, the new policy effectively shifts responsibility and liability for harms away from 
the Bank and onto borrower countries that often lack the political will, as well as the 
financial and technical ability, to ensure that monitoring and/or grievance mechanisms 
operate effectively to protect vulnerable populations.89  Also, the new ESF shifts much of the 
World Bank’s due diligence on projects until after they are approved.90 Despite these 
criticisms, ESF incorporated some important reforms to the previous ad hoc and 
burdensome policies, such as requiring stakeholder engagement throughout the project 
lifecycle and placing greater focus on strengthening borrower frameworks and capacity 
building.91 In fact, one of the ten Environmental and Social Standards (ESS) explicitly 
addresses the “health, safety, and security risks and impacts on project-affected 
communities” (ESS4), with special attention to vulnerable populations.92  

During the development of the ESF, the World Bank’s human rights reputation 
was significantly tainted by its handling of the Uganda Transport Sector Development 
Project (UTSDP). In 2015, the Bank initially dismissed problems reported by the community 
related to community safety, sexual violence, child labor, and insufficient compensation for 
those who lost land to the project. 93 Of particular concern was the sexual abuse and 
exploitation of women and children in the community by unmonitored project construction 
workers, resulting in an increase in unintended pregnancies and women contracting 
HIV/AIDS. The Inspection Panel ultimately initiated an investigation,94 prompting the 
Bank to eventually cancel the project, suspend all new lending to the government of Uganda, 
and institute remediation measures.95 Especially concerning to human rights and health 
advocates were: the Bank’s failure to account for the local context and accordingly classify 
the risk of the project appropriately, its initial denial and slow response to serious 
allegations raised by the local community, and the Bank’s absence of a systematic method 
for providing support to the individuals impacted by the project.96  

Finally, the World Bank’s recent support of governments to achieve universal 
health coverage (UHC) is favorable to the advancement of institutional rights-based 
approaches 97 given that UHC may be viewed as rooted in the right to health, as set out in 
the International Covenant on Economic, Social and Cultural Rights.98 In support of UHC 
targets in Sustainable Development Goal (SDG) 3, the World Bank has committed $15 
billion over the next five years to undertakings fundamental to UHC.99  Despite this 
commitment to UHC, the World Bank is accused of undermining the human right to 
universal health care given its promotion of public-private partnerships (PPPs) in health.100 
A 2016 Independent Evaluation Group report on healthcare PPPs found several problems 
with the ways in which the Bank has implemented PPPs in the health sector. Especially 
concerning was little evidence demonstrating that PPPs actually helped improve access to 
health services for poor communities.101 In addition, human rights advocates are concerned 
with the Bank’s approach to  universal healthcare coverage, which involves the creation of 
health insurance schemes that allow people to access healthcare facilities, but that works 
through insurance schemes that are typically only available to people working in the formal 
sector (not the most marginalized individuals in LMICs working in the informal sector).102  
These advocates prefer a policy of universal healthcare provision, which dictates that a 
government guarantees the provision of healthcare services to all, irrespective of income 
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and status. Finally, critics raise concerns with the impact that the Bank’s blanket promotion 
of performance-based financing has on advancing UHC, given some emerging evidence that 
it does not necessarily improve the practice of health workers and the performance of health 
facilities.103  
 
FACTORS SHAPING WORLD BANK RIGHTS-BASED DISCOURSE IN HEALTH 
 
The World Bank’s right-based discourse in its global health initiatives is shaped by several 
institutional factors.  Five institutional factors have historically challenged a World Bank 
commitment to the issue. A principal barrier to human rights integration in the World Bank 
is the Articles of Agreement. The World Bank’s founding member countries purposefully 
restricted its mandate to economic activities as a means to protect country sovereignty. By 
explicitly prohibiting the World Bank’s engagement in political activity, the Articles of 
Agreement have historically thwarted the Bank’s involvement with human rights, which 
have been understood as “political considerations.” Interpretation of the Articles, which is 
determined by a majority vote among the Executive Directors, have not altered with respect 
to engagement with human rights issues even as various legal counsels have taken no issue 
with the World Bank’s engagement with political issues such as governance, corruption, 
citizen security, justice, and the rule of law.104 Human rights—of all the political issues that 
the World Bank engages in—continues to be classified as “political” rather than economic. 
Furthermore, the human rights taboo continues to be “policed” within discussions in the 
Executive Board and the broader institution by the Legal Department.105 

A second factor challenging human rights mainstreaming concerns the World 
Bank’s institutional culture, which is dominated and largely influenced by an economist 
perspective. Economists occupy most senior management positions and their way of 
thinking reigns, influencing how institutional goals are crafted and justifications articulated 
within the institution.106 From an economist perspective, rights are “perceived as being 
rigid, anti-market, and overly State-centric.”107  Accordingly, there is an uneasy tension in 
balancing the World Bank’s inherent aim of efficiency (swiftly designing and implementing 
projects with little obstructions and impediments) and an explicit commitment to human 
rights (making these projects participatory, transparent, etc.). This institutional culture has 
challenged incorporation of human rights into the World Bank because doing so “forces 
employees into a struggle between principles and pragmatism, creating a tension between 
normative, intangible values and goals, and practical ways to solve problems.”108 

A third factor challenging the World Bank’s engagement with human rights is the 
lack of knowledge that staff have concerning human rights application. As reported by the 
NTF Progress Report, “World Bank teams…are not well informed about how human rights 
could be applied in their work…and are uncertain about how human rights can help provide 
better concrete answers . . . .”109 Evidence of this lack of knowledge was substantiated in an 
internal 2009 survey, which revealed that World Bank staff see human rights as relevant to 
their work but are uncertain how to integrate human rights in their work. Specifically, the 
survey found a staff knowledge gap around the definitions, laws, institutions, and standards 
governing human rights.110 While a 2013 follow-up survey found some improvement in staff 
knowledge and awareness of human rights,111  the UN Special Rapporteur on extreme 
poverty and human rights has noted the persistence of this challenge: “Human rights are 
not well understood by a great many officials within the Bank. They have a passing 
acquaintance, but no real sense of the overall picture.”112 

A fourth factor impeding the World Bank’s engagement with a rights-based 
approach is country resistance. While some key World Bank stakeholders are supportive of 
a formal policy on human rights, other countries such as China strongly oppose it.113  Some 
countries oppose the World Bank’s engagement in human rights on the grounds that it 
interferes with state sovereignty, while others resist it because they already face challenges 
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with gender equality and/or accounting for the existing, basic governance indicators 
required by the World Bank.114 These countries are concerned that a rights-based approach 
at the World Bank would expose their human rights records and require them to undertake 
rigorous assessments as part of the loan process. In addition, some member countries 
believe that a formal World Bank endorsement of human rights could result in demands for 
political “democracy” that could threaten non-democratic governments and unnecessarily 
destabilize states lacking democratic institutions.115 Relatedly, there are some within the 
Bank that advance that a human rights discourse needs to be avoided because the World 
Bank is already viewed as commanding Western values and interests on non-Western 
countries, and that a human rights discourse would further complicate existing 
sensitivities.116  

The final challenge to adopting rights-based principles concerns the World Bank’s 
emergent rivalries from other development banks that are increasingly being supported by 
its traditional backers.117  These new multilateral investment banks (e.g., the Asian 
Infrastructure Investment Bank and the New Development Bank, both launched in 2014) 
and emergent national development banks in countries such as Brazil, China, and India 
currently do not have the same social standards as the World Bank. Accordingly, there are 
rising suspicions and legitimate fears that the World Bank will increasingly be swayed from 
integrating human rights requirements in their lending in order to remain competitive and 
be perceived as the most efficient institution, with the fastest speed of fund disbursement 
and least project requirements offered to country borrowers.118 

Despite these challenges, three factors are likely to support the World Bank’s 
future engagement in rights-based approaches in its health initiatives. The first is the work 
of the NTF, which sidesteps the World Bank’s lack of institutional policy on human rights 
by improving project-level rights protection. Although NTF cannot lobby for official World 
Bank policy changes, it provides an important platform to increase awareness about human 
rights and to showcase the application of a rights-based approach in projects within the 
organization. This can be an important catalyst in expanding acceptance for and 
operationalization of human rights policy at the World Bank. 

A second factor is the continued NGO pressure on the World Bank to engage in 
human rights principles in its work.119  The World Bank’s development of its initial 
safeguard policies in the 1980s is largely attributed to the pressure that NGOs applied.120 
Presently, organizations such as Human Rights Watch, the International Consortium of 
Investigative Journalists (ICIJ), the Bretton Woods Project, and the Bank Information 
Center serve as important accountability mechanisms by monitoring and reporting on the 
negative impacts that some World Bank projects have on the human rights of certain 
populations. By uncovering the adverse impacts that some World Bank projects have on 
human rights, these NGOs not only contribute to improvement of the institution’s existing 
accountability mechanisms (i.e., the Inspection Panel and the safeguard policies), but they 
also help create the evidence for considering an alternative, more sustainable channel of 
accountability: an explicit institutional commitment to human rights. 

Finally, the growing body of research within the World Bank that concerns human 
rights represents a potential opportunity for greater World Bank engagement. Some of this 
research comes out of the World Bank’s Development Research Group, which has published 
studies on the use of legal strategies in bringing about social change and achieving economic 
and social rights,121  the determinants of compliance with human rights treaties,122 the 
relevance of human rights indicators for development,123 and the benefits, risks, and 
limitations of human rights-based approaches to development.124 This research builds on 
studies conducted by the World Bank in the past, which have found large and statistically 
significant effects of civil liberties on investment project rates of return.125 Collectively, this 
work provides important evidence for the institution to consider a stronger commitment to 
human rights in its operations.  
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DISCUSSION 
 
Despite growing recognition of the relevance of human rights to its work, the World Bank 
continues to lack systematic and formal integration of rights-based approaches into its 
health policies and programming. The World Bank’s evolving engagement with rights-based 
discourse is fundamentally shaped by a deep-seated friction between its legal obligations, 
as set out in the Articles of Agreement, and its changing practical mandate, as reflected in 
the goals and type of health work that it pursues. While the institution’s NTF, its monitoring 
by NGOs, and growing research supporting human rights commitments in development are 
promising for better integrating rights-based approaches in the World Bank’s health work, 
five key institutional factors persist in challenging its advancement: unresolved legal 
obligations, the institution’s economist-dominated culture, its staff’s lack of knowledge 
about human rights application and policy, opposition by some country stakeholders, and 
competition with emerging development banks. 

Given the World Bank’s historical legal resistance to a rights-based approach, we 
argue for an ethical demand for health equity, which may be effectuated by a policy 
framework rather than a legal “right to health” approach. A rights-based approach is often 
understood within a legal framework, with a delineation of responsibilities based on legal 
commitments and liability for satisfying the rights of individuals through judicial 
processes.126 In contrast, an ethical approach demarcates requirements based on moral 
obligations and accountability for ensuring justice and equity for individuals and 
populations. 

While the judicialization of the right to health has been promoted by some scholars 
as a means to secure better health outcomes for the most marginalized,127 we argue that it is 
an insufficient and ineffective means to promote health equity at the World Bank. For one, 
legal right to health approaches are critiqued for regularly not empowering individuals, as 
intended, and contributing to or reinforcing paternalistic practices.128 Because human 
rights are considerably dependent on existing societal power relations, human rights 
systems have historically benefited those with the most power.129 In fact, male-dominant 
understandings of human rights are mainstream, and states ultimately hold legal power 
over people.130 Accordingly, powerful actors, including financial institutions such as the 
World Bank, are prone to reinforce the status quo in their pursuit of “rights-based” 
approaches,131 especially since the most marginalized communities are either out of reach 
or lack the power to effectuate legal, rights-based approaches. 

Second, and relatedly, legal right to health approaches often may unintentionally 
deepen existing inequalities for access to healthcare.132 For example, right to health 
litigation in Brazil has compromised the advancement of health equity because it disregards 
resource restraints that can only be supported at the cost of universality. Accordingly, only 
a small number of individuals are granted this unlimited right to any benefits – over the rest 
of the population. Furthermore, health inequity is perpetuated where it is often the most 
privileged communities that are the ones that access the judiciary, an accessibility that 
marginalized communities (whose health conditions are comparatively worse and who have 
less than adequate access to other social determinants of health) typically do not possess.133 

Third, right to health approaches tend to be top-down and one-size-fits-all in 
nature.134 In practice, they often pay insufficient attention to circumstantial social, political, 
and historical conditions and tend to generalize.135 In fact, right-based approaches are 
critiqued for often detracting from implementation “when policy making becomes an end 
in itself and does not follow its operationalization in a culturally sensitive manner.”136 

Accordingly, we contend that an ethical demand for health equity—rather than a 
legal demand for a right to health—will better enable the Bank to deliver improved health 
development outcomes, given that it is in line with the Bank’s political economy perspective 
and transcends the identified challenges that have persistently impeded institutional 
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advancement of rights-based approaches.137 In line with its political economy lens, the 
World Bank is designed to implement structural interventions to advance ethical demands 
for health equity – interventions that change finances, incentives, and power systems often 
well beyond the health sector.138 Furthermore, the World Bank is in the best position to 
effectuate policy—rather than legal changes—given its significant engagement with and 
influence on policymakers in LMICs, representing various ministries.139 Finally, application 
of an ethical approach to health equity is in accordance with current World Bank reforms 
and initiatives. This includes the NTF, which is prohibited from advancing legalistic right-
based modifications to Bank policy, but has been instrumental to creating normative change 
in the institution by building knowledge and best practices around the incorporation of 
right-based principles in the institution’s programming. Relatedly, the World Bank’s 
implementation of its new Social and Economic Framework—a policy, not legal, 
framework—will be instrumental to advancing ethical, rather than legal, demands for 
health. 
 
 
 
Yusra Ribhi Shawar is a health policy researcher and lecturer at American University 
in the School of Public Affairs. 
 
Jennifer Prah Ruger is the Amartya Sen Professor of Health Equity, Economics, and 
Policy; Associate Dean for Global Studies; and Faculty Chair of the Center for High Impact 
Philanthropy at the University of Pennsylvania. 
 
Disclosure: JPR worked previously at the World Bank as health economist in the Health, 
Nutrition, and Population Sector and as speechwriter to past bank president James 
Wolfensohn. She also served on the health and development satellite of former WHO 
Director-General Gro Harlem Brundtland’s transition team. 
 
 

 
1 Clinton, Chelsea and Devi Sridhar. “Who pays for cooperation in global health? A comparative 
analysis of WHO, the World Bank, the Global Fund to Fight HIV/AIDS, Tuberculosis and Malaria, 
and Gavi, the Vaccine Alliance,” The Lancet 390, no. 10091 (2017): 1-9. 
2 World Bank. “Health Overview.” Accessed March 12, 2017. 
http://www.worldbank.org/en/topic/health/overview#1. 
3 OHCHR (Office of the High Commissioner for Human Rights). “‘The World Bank is a Human 
Rights-Free Zone’ – UN expert on extreme poverty expresses deep concern.” Accessed May 1, 2017. 
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16517&LangID=E. 
4 Chavkin, Sasha, Ben Hallman, Michael Hudson, Cecile Schilis-Gallego, and Shane Shiffet. “How the 
World Bank Broke Its Promise to the Poor,” Huffington Post, April 15, 2015, 
http://projects.huffingtonpost.com/projects/worldbank-evicted-abandoned. 
5 Tera, Bernardino Morales, Jamil Junejo, Melania Chiponda, Mohamed Abdl-Azim, Moon Nay Li, 
Rowena Amon, Sek Sokhunroth, and Sukhgerel Dugersuren. Back to Development: A Call for What 
Development Could Be. International Accountability Project, 2015. 
6 World Bank. “Health Overview.” Accessed March 12, 2017. 
http://www.worldbank.org/en/topic/health/overview#1. 
7 Ruger, Jennifer Prah. "The changing role of the World Bank in global health." American Journal of 
Public Health 95, no. 1 (2005): 60-70. 
8 Clinton, Chelsea and Devi Sridhar. "Who pays for cooperation in global health? A comparative 
analysis of WHO, the World Bank, the Global Fund to Fight HIV/AIDS, Tuberculosis and Malaria, 
and Gavi, the Vaccine Alliance," The Lancet 390, no. 10091 (2017): 1-9. 
9 UN General Assembly. International Covenant on Economic, Social and Cultural Rights. Res. 
2200A (XXI), December 16, 1966, Article 12. 



SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 99 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

10 Cissé, Hassane, Menon, N. R. Madhava, Cordonier Segger, Marie-Claire,Vincent O. Nmehielle. The 
World Bank Legal Review, Volume 5: Fostering Development through Opportunity, Inclusion, and 
Equity. Washington, DC: World Bank, 2014. 
https://openknowledge.worldbank.org/handle/10986/16240 License: CC BY 3.0 IGO. 
11 OHCHR (Office of the High Commissioner for Human Rights). Realizing the Right to Development. 
New York: United Nations, 2013. 
12 Ibid. 
13 Yin, Robert K. Case study research: Design and methods. London: Sage publications, 2013. 
14 Flick, Uwe. “Triangulation in qualitative research,” In A companion to qualitative research, eds. 
Uwe Flick, Ernst von Kardorff and Ines Steinke, 178-83. London; Thousand Oaks, CA: Sage 
Publications, 2004.  
15 Fereday, Jennifer and Eimear Muir-Cochrane. "Demonstrating Rigor using Thematic Analysis: A 
Hybrid Approach of Inductive and Deductive Coding and Theme Development." International 
Journal of Qualitative Methods 5, no. 1 (2006): 80-92 
16 Hajer, Maarten A. “Doing discourse analysis: coalitions, practices, meaning” In Words matter in 
policy and planning: discourse theory and method in the social sciences, eds. Margo van den Brink 
and Tamara Metze, Utrechet: Netherlands Geographical Studies, 2006. 
17 Weston, Cynthia, Terry Gandell, Jacinthe Beauchamp, Lynn McAlpine, Carol Wiseman, and Cathy 
Beauchamp. "Analyzing Interview Data: The Development and Evolution of a Coding 
System." Qualitative Sociology 24, no. 3 (2001): 381-400 
18 Nilsen, Per. "Making Sense of Implementation Theories, Models and Frameworks." Implementation 
Science 10, no. 1 (2015): 53 
19 World Bank. “Governors.” Accessed May 1, 2017. 
http://www.worldbank.org/en/about/leadership/governors. 
20 World Bank. “Leadership.” Accessed May 1, 2017. http://www.worldbank.org/en/about/leadership. 
21 Bretton Woods Project. “How Does the World Bank Operate?” Bretton Woods Project, August 23, 
2005, http://www.brettonwoodsproject.org/2005/08/art-320865/. 
22 OECD and The World Bank.  Integrating Human Rights into Development, 2nd Edition: Donor 
Approaches, Experiences and Challenges. Washington, D.C.: The World Bank, 2013. 
23 World Bank. International Bank for Reconstruction and Development Articles of Agreement. 
Washington, D.C.: The World Bank, 1945. Amended February 16, 1989. 
http://siteresources.worldbank.org/EXTABOUTUS/Resources/ibrd-articlesofagreement.pdf. 
24 Brodnig, Gernot. “The World Bank and Human Rights: Mission Impossible?” The Fletcher Journal 
of Development Studies XVII (2002): 1-15. 
25 Bleicher, Samuel A. "UN v. IBRD: a dilemma of functionalism." International Organization, no. 24, 
1 (1970): 31-47. 
26 Brodnig, Gernot. “The World Bank and Human Rights: Mission Impossible?” The Fletcher Journal 
of Development Studies, XVII (2002): 1-15. 
27 World Bank. Sub-Saharan Africa From Crisis to Growth: A Long-Term Perspective Study. 
Washington, DC: World Bank, 1989. 
http://documents.worldbank.org/curated/en/498241468742846138/From-crisis-to-sustainable-
growth-sub-Saharan-Africa-a-long-term-perspective-study. 
28 Herbertson, Kirk, Kim Thompson, and Robert JA Goodland. A roadmap for integrating human 
rights into the World Bank Group. Washington, D.C.: World Resources Institute, 2010. 
http://www.wri.org/sites/default/files/pdf/roadmap_for_integrating_human_rights.pdf; Brodnig, 
Gernot. “The World Bank and Human Rights: Mission Impossible?” The Fletcher Journal of 
Development Studies, XVII (2002): 1-15. 
29 Communication from John North to Ingar Bruggeman, March 16, 1987. World Bank, Washington, 
D.C. 
30 Kanagaratnam, Kandiah. “World Bank’s Population Plan” Mainichi Daily News, August 30, 1975, 
http://pubdocs.worldbank.org/en/81101403285892986/wbg-archives-1651995.pdf. 
31 World Bank. Joint memorandum between the Director-General of WHO and the President of 
World Bank on population activities. Washington D.C.: World Bank, 1973. 
http://documents.worldbank.org/curated/en/529061468158984458/Joint-memorandum-between-
the-Director-General-of-WHO-and-the-President-of-World-Bank-on-population-activities. 
32 James Lee, interview by Bogomir Chokel, World Bank, Washington, D.C., April 4, 1985. 
http://documents.worldbank.org/curated/en/337131468340887059/pdf/790710TRN0Lee00erview
0April04001985.pdf. 



100  SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

33 Ibid. 
34 Jolly, Richard. “The World Employment Conference: The Enthronement of Basic Needs.” 
Development Policy Review. A9, no. 2 (October 1976): 31–44. 
35 Haq, Mahbub ul. Basic Needs: A Progress Report. World Bank, August 10, 1977. 
36 Communication from Y.C. Park to S. Denning. “A basic needs approach,” September 30, 1977. 
World Bank, Washington, D.C. 
37 Boesen, Jakob Kirkemann and Tomas Martin. Applying a Rights-based Approach: An 
Inspirational Guide for Civil Society. Copenhagen: Danish Institute for Human Rights, 2007, 10 
38 Communication from Robert S. MacNamara to Halfden. October 16, 1979. 
39 Golladay, Frederick and Bernhard Liese. Health problems and polices in developing countries. 
World Bank Staff Working Paper, no. 412. Washington, D.C.: The World Bank, 1980.  
http://documents.worldbank.org/curated/en/354801468740181595/Health-problems-and-policies-
in-the-developing-countries. 
40 Ibid. 
41 World Bank. Development and Human Rights: The Role of the World Bank. Washington, D.C.: The 
World Bank, 1998. 
42 Independent Evaluation Group (IEG). Improving Effectiveness and Outcomes for the Poor in 
Health, Nutrition, and Population. Washington, D.C.: The World Bank, 2009. 
http://ieg.worldbankgroup.org/Data/reports/hnp_full_eval.pdf. 
43 Abohard, M. Rodwan, and David L. Cingranelli. “The Human Rights Effects of World Bank 
Structural Adjustment, 1981–2000.” International Studies Quarterly 50, no. 2 (2006): 233–262. 
44 Due, Jean M., and Christina H. Gladwin. "Impacts of structural adjustment programs on African 
women farmers and female-headed households." American Journal of Agricultural Economics 73, 
no. 5 (1991): 1431-1439. 
45 World Bank. World Debt Tables, 1992-3. Washington, DC: World Bank, 1993. 
46 Abouharb, M. Rodwan, and David L. Cingranelli. "The human rights effects of World Bank 
structural adjustment, 1981–2000." International Studies Quarterly 50, no. 2 (2006): 233-262. 
47 UNICEF. The State of the World’s Children. 16–17. Oxford: Oxford University Press, 1989; Abbasi, 
Kamran. “Under fire.” British Medical Journal 318, no. 7189 (1999): 1003-1006.   
48 World Bank. Financing health services in developing countries: An agenda for reform. A World 
Bank policy study. Washington DC ; World Bank, 1988. 
http://documents.worldbank.org/curated/en/468091468137379607/Financing-health-services-in-
developing-countries-an-agenda-for-reform. 
49 McPake, Barbara. “User charges for health services in developing countries: a review of the 
economic literature.” Social Science and Medicine, 39 no. 11 (1994): 1189–1201; Ridde, Valery. “Fees-
for-services, cost recovery, and equity in a district of Burkina Faso operating the Bamako Initiative.” 
World Health Organization Bulletin, no. 81 (2003): 532-8; Mbugua, J. Karanja, Gerald H. Bloom, 
and Malcolm M. Segall. "Impact of user charges on vulnerable groups: the case of Kibwezi in rural 
Kenya." Social Science & Medicine 41, no. 6 (1995): 829-835; Moses, Stephen, F. A. Plummer, Firoze 
Manji, J. E. Bradley, N. J. D. Nagelkerke, and M. A. Malisa. "Impact of user fees on attendance at a 
referral centre for sexually transmitted diseases in Kenya." The Lancet 340, no. 8817 (1992): 463-466. 
50 World Bank. Health, Nutrition & Population Sector Strategy. Washington, DC : World Bank 
Group, 1977. http://documents.worldbank.org/curated/en/997651468779988699/Health-nutrition-
population-sector-strategy. 
51 Ruger, Jennifer Prah. "The changing role of the World Bank in global health." American Journal of 
Public Health 95, no. 1 (2005): 60-70. 
52 The International Consortium on Investigative Journalists. “Promoting Privatization.” The Center 
for Public Integrity, February 3, 2003; updated May 19, 2014,  
https://www.publicintegrity.org/2003/02/03/5708/promoting-privatization; World Bank. 
Adjustment Lending Retrospective: Final Report Washington DC: World Bank, 2001. 
http://siteresources.worldbank.org/PROJECTS/Resources/ALR06_20_01.pdf. 
A 2001 World Bank study of adjustment loans supports the ICIJ analysis that over the last decade, 
privatization has been an increasingly important aspect of bank loan conditions. 
53 Turshen, Meredeth. Privatizing Health Services in Africa. New Brunswick, NJ: Rutgers University 
Press, 1999. 
54 Lister, John. Health policy reform: Global health versus private profit. Farington: Libri Publishing, 
2013); Chapman, Audrey. "The impact of reliance on private sector health services on the right to 
health." Health and human rights 16, no. 1 (2014): 122-133. 

http://lnweb18.worldbank.org/ext/language.nsf/0a70c4735d4fc79e852566390063b35c/eec155910a2720a885256ae30076a40c?OpenDocument


SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 101 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

55 Chapman, Audrey. "The impact of reliance on private sector health services on the right to health." 
Health and human rights 16, no. 1 (2014): 122-133. 
56 Ibid. 
57 Stout, Susan and Timothy Johnston. Investing in health: development effectiveness in the health, 
nutrition, and population sector. Washington, D.C.: The World Bank: 1999. 
https://ieg.worldbankgroup.org/Data/reports/hnp.pdf. 
58 Abbasi, Kamran. "The World Bank and world health: interview with Richard Feachem." BMJ 318, 
no. 7192 (1999): 1206-1208. 
59 World Bank. World Development Report 1993: Investing in Health. New York: Oxford University 
Press: 1993. https://openknowledge.worldbank.org/handle/10986/5976 License: CC BY 3.0 IGO. 
60 Arnesen, Trude M.  and Ole Frithjof Norheim. "Disability Adjusted Life Years-possibilities and 
problems." Lecture, National Institute of Public Health, Oslo, Norway. Accessed June 1, 2017; Anand, 
Sudhir and Kara Hanson. "Disability-adjusted life years: a critical review." Journal of health 
economics 16, no. 6 (1997): 685-702. 
61 Stout, Susan and Timothy Johnston. Investing in health: development effectiveness in the health, 
nutrition, and population sector. Washington, D.C.: The World Bank: 1999.  
https://ieg.worldbankgroup.org/Data/reports/hnp.pdf 
62 Stout, Susan, Alison Evans, Janet Nassim, Laura Raney. Evaluating health projects: lessons from 
the literature. World Bank Discussion Paper no. WDP 356. Washington, D.C.: The World Bank: 1997. 
http://documents.worldbank.org/curated/en/163621468739773100/Evaluating-health-projects-
lessons-from-the-literature. 
63 World Bank Inspection Panel. “The Inspection Panel.” Accessed March 1, 2017. 
http://ewebapps.worldbank.org/apps/ip/Pages/AboutUs.aspx 
64 Herz, Steven and Anne Perrulat. Bringing Human Rights Claims to the World Bank Inspection 
Panel. Bank Information Center, 2009. http://www.bankinformationcenter.org/wp-
content/uploads/2013/01/InspectionPanel_HumanRights.pdf 
65 World Bank. Chad - Petroleum Development and Pipeline Project: Investigation Report. 
Washington, DC: World Bank, 2002. 
http://documents.worldbank.org/curated/en/740981468768846131/Chad-Petroleum-Development-
and-Pipeline-Project-Investigation-Report; World Bank Inspection Panel. Accountability at the 
World Bank: The Inspection Panel at 15 Years. Washington, DC: World Bank, 2009. 
http://ewebapps.worldbank.org/apps/ip/IPPublications/InspectionPanelAt15yearsEnglish.pdf. 
66 World Bank. China - Gansu and Inner Mongolia Poverty Reduction Project : Qinghai Component - 
Inspection Panel Investigation Report. Washington, DC: World Bank, 2000. 
http://documents.worldbank.org/curated/en/396891468770438479/China-Gansu-and-Inner-
Mongolia-Poverty-Reduction-Project-Qinghai-Component-Inspection-Panel-Investigation-Report. 
67 World Bank. Honduras - Land Administration Project: inspection panel investigation report. 
Washington, D.C.: World Bank, 2007. 
http://documents.worldbank.org/curated/en/585261468032177524/Honduras-Land-
Administration-Project-inspection-panel-investigation-report. 
68 Shihata, Ibrahim, ed. The World Bank in a Changing World: Selected Essays and Lectures. Vol. 2. 
Martinus: Nijhoff Publishers, 1995; Shihata, Ibrahim. The World Bank Legal Papers. Martinus: 
Nijhoff Publishers, 2000; Shihata, Ibrahim. "Prohibition of Political Activities in the Bank’s Work 
Legal Opinion by the Senior Vice President and General Counsel." Transnational Dispute 
Management, 2003; Sarfaty, Galit A. Values in translation: Human rights and the culture of the 
World Bank. Stanford: University Press, 2012. 
69 Daniño, Robert. Legal opinion on human rights and the work of the World Bank. Washington, 
D.C.: World Bank, January 27. 2006. 
70 Ibid. 
71 Ibid. 
72 Sarfaty, Galit A. "Why culture matters in international institutions: the marginality of human rights 
at the World Bank." American Journal of International Law 103 no. 4 (2009): 647-683; Palacio, Ana. 
Legal empowerment of the poor: an action agenda for the World Bank. Washington, D.C.: The World 
Bank, 2006. 
73 Anthony Gaeta and Marina Vasilara. Development and human rights: the role of the World Bank. 
Washington, D.C.: The World Bank, 1998. 



102  SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

74 Abouharb, M. Rodwan and David Cingranelli. “Respect for human rights promotes economic 
development,” In Human Rights and Structural Adjustment, 29-49. Cambridge: Cambridge 
University Press, 2007. 
75 “The World Bank and ESC Rights,” University of Minnesota Human Rights Library, Accessed June 
1, 2017. http://hrlibrary.umn.edu/edumat/IHRIP/circle/modules/module27.htm#_ednref2. 
76 Herbertson, Kirk, Kim Thompson, and Robert JA Goodland. A roadmap for integrating human 
rights into the World Bank Group. Washington, D.C.: World Resources Institute, 2010. 
http://www.wri.org/sites/default/files/pdf/roadmap_for_integrating_human_rights.pdf; Isham, 
Jonathan, Daniel Kaufmann, and Lant H. Pritchett. "Civil liberties, democracy, and the performance 
of government projects." The World Bank Economic Review 11 no. 2 (1997): 219-242; Kaufmann, 
Daniel, Aart Kraay, and Pablo Zoido-Lobaton. Governance matters. Policy Research Working Paper 
no. WPS 2196. Washington, D.C.: World Bank, 1999. 
http://documents.worldbank.org/curated/en/665731468739470954/Governance-matters. 
77 Abouharb, M. Rodwan and David Cingranelli. “Respect for human rights promotes 
economicdevelopment.” In Human Rights and Structural Adjustment, 29-49. Cambridge: Cambridge 
University Press, 2007; Blake, Richard Cameron. "The World Bank's Draft Comprehensive 
Development Framework and the Micro-Paradigm of Law and Development," Yale Human Rights 
and Development Journal, 3 no. 1 (2000). http://digitalcommons.law.yale.edu/yhrdlj/vol3/iss1/4. 
78 OECD and The World Bank. Integrating Human Rights into Development, 2nd Edition: Donor 
Approaches, Experiences and Challenges. Washington, D.C.: The World Bank, 2013. 
79 MacCuish, Derek. “Efforts to Make Human Rights Matter in World Bank are moving forward, 
despite reluctance of governments.” The Upstream Journal (2010). 
http://www.upstreamjournal.org/2010/07/efforts-to-make-human-rights-matter-in-world-bank-
are-moving-forward-despite-reluctance-of-governments/. 
80 Sarfaty, Galit A. "Why culture matters in international institutions: the marginality of human rights 
at the World Bank." American Journal of International Law 103 no. 4 (2009): 647-683. 
81 World Bank. “Nordic Trust Fund Grants: July 2015 – June 2017.” World Bank, Accessed March 1, 
2017. 
82 Loewenberg, Sam. "The World Bank under Jim Kim." The Lancet 386, no. 9991 (2015): 324-327. 
83 Rice, Andrew. “Is Jim Kim Destroying the World Bank – or Saving it From Itself?” Foreign Policy, 
April 27, 2016. http://foreignpolicy.com/2016/04/27/is-jim-yong-kim-destroying-the-world-bank-
development-finance/. 
84 Ibid. 
85 Kim, Jim. Speech on Universal Health Coverage in Emerging Economies at the Center for Strategic 
and International Studies Conference on Universal Health Coverage in Emerging Economies, 
Washington, D.C., United States, January 14, 2014. 
http://www.worldbank.org/en/news/speech/2014/01/14/speech-world-bank-group-president-jim-
yong-kim-health-emerging-economies. 
86 New York Times Editorial Board. “The World Bank Should Champion Human Rights.” New York 
Times, June 27, 2016. https://www.nytimes.com/2016/06/27/opinion/the-world-bank-should-
champion-human-rights.html; Rice, Andrew. “Is Jim Kim Destroying the World Bank – or Saving it 
From Itself?” Foreign Policy, April 27, 2016. http://foreignpolicy.com/2016/04/27/is-jim-yong-kim-
destroying-the-world-bank-development-finance/. 
87 World Bank. “Environmental and Social Framework: Setting Environmental and Social Standards.” 
World Bank, August 4, 2016, accessed March 1, 2017. 
http://www.worldbank.org/en/programs/environmental-and-social-policies-for-projects. 
88 Ibid. 
89 Berry, Gregory. “World Bank Safeguards Policy Changes: Safeguarding the Bank, Not Human 
Rights and Environmental Integrity.” Center for International Environmental Law, March 1, 2016. 
http://www.ciel.org/world-bank-safeguards-policy-changes-safeguarding-the-bank-not-human-
rights-and-environmental-integrity/. 
90 Donnan, Shawn. “World Bank draws fire with changes to lending rules.” The Financial Times, April 
9, 2016. https://www.ft.com/content/d108d6da-5e6a-11e6-bb77-a121aa8abd95. 
91 World Bank. “Environmental and Social Framework: Setting Environmental and Social Standards.” 
World Bank, August 4, 2016, accessed March 1, 2017. 
http://www.worldbank.org/en/programs/environmental-and-social-policies-for-projects. 



SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 103 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

92 World Bank. “The Environmental and Social Framework.” World Bank, March 30, 2017, Accessed 
May 1, 2017. Available at: http://www.worldbank.org/en/programs/environmental-and-social-
policies-for-projects/brief/the-environmental-and-social-framework-esf. 
93 World Bank Inspection Panel. Republic of Uganda: Transport Sector Development Project – 
Investigation Plan. Washington D.C.: World Bank, 2016. 
http://ewebapps.worldbank.org/apps/ip/PanelCases/98-
Investigation%20Plan.pdfhttp://ewebapps.worldbank.org/apps/ip/PanelCases/98-Inspection Panel 
Investigation Report.pdf. 
94 Ibid. 
95 World Bank. “World Bank Statement on Cancellation of the Uganda Transport Sector Development 
Project (TSDP),” World Bank Press Release, December 21, 2015). 
http://www.worldbank.org/en/news/press-release/2015/12/21/wb-statement-cancellation-uganda-
transport-sector-development-project. 
96 Berger, Elana.  “How will the World Bank reform after its disastrous Uganda transport project?” 
Bretton Woods Project, April 7, 2017. http://www.brettonwoodsproject.org/2017/04/will-world-
bank-reform-disastrous-uganda-transport-project/. 
97 World Bank. “Health Overview,” accessed March 12, 2017. 
http://www.worldbank.org/en/topic/health/overview#1. 
98 Sridhar, Devi, Martin McKee, Gorik Ooms, Claudia Beiersmann, Eric Friedman, Hebe Gouda, Peter 
Hill, and Albrecht Jahn. "Universal health coverage and the right to health: from legal principle to 
post-2015 indicators." International journal of health services 45, no. 3 (2015): 495-506. 
99 World Bank. “Partners Launch Framework to Accelerate Universal Health Coverage in Africa; 
World Bank and Global Fund Commit 24 Billion,” World Bank Press Release, August 26, 2016. 
http://www.worldbank.org/en/news/press-release/2016/08/26/partners-launch-framework-to-
accelerate-universal-health-coverage-in-africa-world-bank-and-global-fund-commit-24-billion. 
100 Lethbridge, Jane. “World Bank undermines right to universal healthcare,” Bretton Woods Project, 
April 6, 2017. http://www.brettonwoodsproject.org/2017/04/world-bank-undermines-right-
universal-healthcare/. 
101 Independent Evaluation Group. Public-Private Partnerships in Health: World Bank Group 
Engagement in Health PPPs. Washington, DC: World Bank, 2016. 
https://ieg.worldbankgroup.org/Data/reports/lp_Health_PPP_1116.pdf. 
102 Lethbridge, Jane. “World Bank undermines right to universal healthcare,” Bretton Woods Project, 
April 6, 2017. http://www.brettonwoodsproject.org/2017/04/world-bank-undermines-right-
universal-healthcare/. 
103 Morgan, Lindsay. Some Days Are Better Than Others: Lessons Learned from Uganda’s First 
Results-Based Financing Pilot. Washington DC: World Bank, 2010. 
http://documents.worldbank.org/curated/en/177451468121506594/pdf/539850BRI0RBF110Box345
633B01PUBLIC1.pdf. 
104 UN General Assembly, 70th Session. Extreme poverty and human rights. Promotion and 
protection of human rights: human rights questions, including alternative approaches for 
improving the effective enjoyment of human rights and fundamental freedoms. UN Doc. A/70/274*, 
August 4, 2015. 
105 Sarfaty, Galit. 2012. Values in translation: Human rights and the culture of the World Bank. 
Stanford: University Press, 2012. 
106 Davis, Gloria. A history of the social development network in The World Bank, 1973 - 2002. Social 
Protection Discussion Paper no. 56. Washington, DC: World Bank, 2004. 
http://documents.worldbank.org/curated/en/806361468779696310/A-history-of-the-social-
development-network-in-The-World-Bank-1973-2002; Sarfaty, Galit A. "Why culture matters in 
international institutions: the marginality of human rights at the World Bank." American Journal of 
International Law 103 no. 4 (2009): 647-683; UN General Assembly, 70th Session. Extreme poverty 
and human rights. Promotion and protection of human rights: human rights questions, including 
alternative approaches for improving the effective enjoyment of human rights and fundamental 
freedoms. UN Doc. A/70/274*, August 4, 2015. 
107 Ibid, 11. 
108 Sarfaty, Galit A. "Why culture matters in international institutions: the marginality of human rights 
at the World Bank." American Journal of International Law 103 no. 4 (2009): 647-683. 



104  SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

109 Nordic Trust Fund. Nordic Trust Fund Progress Report: Knowledge and Learning for Human 
Rights and Development, September 2009- October 2010. World Bank, 2010, 7. 
http://siteresources.worldbank.org/PROJECTS/Resources/1171NTFReportProof8.pdf. 
110 Nordic Trust Fund. Annual Progress Report January-December 2014. Washington DC: World 
Bank, 2014. http://documents.worldbank.org/curated/en/670301467999134745/pdf/99232-AR-
PUBLIC-Box393194B.pdf. 
111 Ibid. 
112 Alston, Philip. "Rethinking the World Bank’s Approach to Human Rights." Keynote address to the 
Nordic Trust Fund for Human Rights and Development Annual Workshop on “The Way Forward”, 
The World Bank, Washington D.C., October 15, 2014. 
113 Human Rights Watch. “World Bank: Human Rights All But Absent in New Policy.” Human Rights 
Watch, July 21, 2016. https://www.hrw.org/news/2016/07/21/world-bank-human-rights-all-absent-
new-policy. 
114 MacCuish, Derek. “Efforts to Make Human Rights Matter in World Bank are moving forward, 
despite reluctance of governments.” The Upstream Journal, July 2010. 
http://www.upstreamjournal.org/2010/07/efforts-to-make-human-rights-matter-in-world-bank-
are-moving-forward-despite-reluctance-of-governments/. 
115 Kim, Jim. “The World Bank and Human Rights.” New York Times, June 30, 2016. 
https://www.nytimes.com/2016/07/01/opinion/the-world-bank-and-human-rights.html?_r=0. 
116 UN General Assembly, 70th Session. Extreme poverty and human rights. Promotion and 
protection of human rights: human rights questions, including alternative approaches for 
improving the effective enjoyment of human rights and fundamental freedoms. UN Doc. A/70/274*, 
August 4, 2015. 
117 Kopiński, Dominik and Qian Sun. “New Friends, Old Friends? The World Bank and Africa When 
the Chinese Are Coming.” Global Governance 20 no. 4 (2014): 601-623; Perlez, Jane. “U.S. Opposing 
China’s Answer to World Bank.” New York Times, October 9, 2014. 
https://www.nytimes.com/2014/10/10/world/asia/chinas-plan-for-regional-development-bank-
runs-into-us-opposition.html?ref=world&_r=2; Flanagin, Jake. “Why human rights objections to 
China’s version of the World Bank ring false.” Quartz, March 19 2015. https://qz.com/365308/why-
human-rights-objections-to-chinas-version-of-the-world-bank-ring-false/; Wang, Hongying. "New 
Multilateral Development Banks: Opportunities and Challenges for Global Governance." Global 
Policy 8, no. 1 (2017): 113-118. 
118 UN General Assembly, 70th Session. Extreme poverty and human rights. Promotion and 
protection of human rights: human rights questions, including alternative approaches for 
improving the effective enjoyment of human rights and fundamental freedoms. UN Doc. A/70/274*, 
August 4, 2015. 
119 Herbertson, Kirk, Kim Thompson, and Robert JA Goodland. A roadmap for integrating human 
rights into the World Bank Group. Washington, DC: World Resources Institute, 2010. 
http://www.wri.org/sites/default/files/pdf/roadmap_for_integrating_human_rights.pdf. 
120 Lee, James, interview by Bogomir Chokel, World Bank, Washington, DC, April 4, 1985. 
http://documents.worldbank.org/curated/en/337131468340887059/pdf/790710TRN0Lee00erview
0April04001985.pdf. 
121 Brinks, Daniel M., and Varun Gauri. The Law's Majestic Equality? The Distributive Impact of 
Litigating Social and Economic Rights. Policy Research Working Papers, March 2012. 
http://dx.doi.org/10.1596/1813-9450-5999. 
122 Gauri, Varun. The Cost of Complying with Human Rights Treaties : The Convention on the Rights 
of the Child and Basic Immunization. Washington, DC: World Bank, 2011. 
https://openknowledge.worldbank.org/handle/10986/5765. 
123 McInerney-Lankford, Siobhan and Hans-Otto Sano. Human Rights Indicators in Development: An 
Introduction. Washington, DC: World Bank, 2010. http://dx.doi.org/10.1596/978-0-8213-8604-0. 
124 Gauri, Varun and Siri Gloppen. Human Rights–Based Approaches to Development: Concepts, 
Evidence and Policy. Policy Research Working Papers, January 2012. 
https://elibrary.worldbank.org/doi/abs/10.1596/1813-9450-5938. 
125 Kaufman, Daniel. "Myths about Governance and Corruption.” Finance and Development 42, no. 3 
(2005). 
126 Katsui, Hisayo. Downside of the Human Rights-Based Approach to Disability in Development. 
Working Paper: Helssinki University, 2008. http://www.tokyofoundation.org/sylff/wp-
content/uploads/2008/12/downside_of_hrba_katsui_hisayo.pdf. 



SHAWAR & PRAH RUGER, THE WORLD BANK AND THE RIGHT TO HEALTH 105 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

127 Meier, Benjamin M., and Alicia E. Yamin. “Right to health litigation and HIV/AIDS policy.”  
Journal of Law, Medicine Ethics 39, no. 1 (2011): 81e84. 
128 Vargas-Peláez, Claudia Marcela, Marina Raijche Mattozo Rover, Silvana Nair Leite, Francisco Rossi 
Buenaventura, and Mareni Rocha Farias. "Right to health, essential medicines, and lawsuits for access 
to medicines–a scoping study." Social Science & Medicine 121 (2014): 48-55. 
129 Alston, Phillip. “Ships Passing in the Night: The Current State of the Human Rights and 
Development Debate Seen Through the Lens of the Millennium Development Goals,” Human Rights 
Quarterly 27 (2005): 755-829. 
130 Katsui, Hisayo. Downside of the Human Rights-Based Approach to Disability in Development. 
Working Paper: Helssinki University, 2008. http://www.tokyofoundation.org/sylff/wp-
content/uploads/2008/12/downside_of_hrba_katsui_hisayo.pdf. 
131 Alston, Phillip. “Ships Passing in the Night: The Current State of the Human Rights and 
Development Debate Seen Through the Lens of the Millennium Development Goals,” Human Rights 
Quarterly 27 (2005): 755-829. 
132 Vargas-Peláez, Claudia Marcela, Marina Raijche Mattozo Rover, Silvana Nair Leite, Francisco Rossi 
Buenaventura, and Mareni Rocha Farias. "Right to health, essential medicines, and lawsuits for access 
to medicines–a scoping study." Social Science & Medicine 121 (2014): 48-55; Yamin, Alicia E., and 
Oscar Parra-Vera. “Judicial Protection of the right to health in Colombia: from social demands to 
individual claims to public Debates.” Hastings International Comparative Law Review 33, no. 2 
(2010): 101-129. 
133 Ferraz, Octavio Luiz Motta. "The right to health in the courts of Brazil: Worsening health 
inequities?" Health and human rights (2009): 33-45. 
134 Alston, Phillip. “Ships Passing in the Night: The Current State of the Human Rights and 
Development Debate Seen Through the Lens of the Millennium Development Goals,” Human Rights 
Quarterly 27 (2005): 755-829. 
135 Batliwala, Srilatha. “When Rights Go Wrong” Seminar, Annual Issue 569 (2007): 89-94; Kennedy, 
David. The Dark Sides of Virtue: Reassessing International Humanitarianism Princeton, Princeton 
University Press, 2004. 
136 Katsui, Hisayo. Downside of the Human Rights-Based Approach to Disability in Development. 
Working Paper: Helssinki University, 2008. http://www.tokyofoundation.org/sylff/wp-
content/uploads/2008/12/downside_of_hrba_katsui_hisayo.pdf. 
137 Ruger, Jennifer Prah. “Ethics and governance of global health inequalities.” Journal of 
Epidemiology & Community Health, 60 no. 11 (2006): 998-1002. 
138 Ruger, Jennifer Prah. “Global health governance and the World Bank.” The Lancet 370, no. 9597 
(2007): 1471-4. 
139 Mullan, Fitzhugh. “Health, Equity, and Political Economy: A Conversation with Paul Farmer.” 
Health Affairs 26, no. 4 (2007): 1062-1068. 



 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

International Health Assistance and Human Rights in Ethiopia 
 
Hiwote Fantahun 
 
 
This article examines the responsibility of external funders to ensure respect for human 
rights in their health assistance in highly repressive and politicized countries, using 
Ethiopia as a case study. Ethiopia’s experience is particularly instructive, as it is highly 
dependent on international assistance for health, and ruled by one of the most repressive 
regimes in the world today. International assistance, even though has played a vital role 
in improving health outcomes in Ethiopia, has been a tool to discriminate among 
populations based on their political affliction, as revealed by research findings on major 
World Bank-administered programs. Bank safeguards were inadequate to prevent or 
detect such discrimination. The article recommends that health program funders consider 
countries’ enabling legal and policy environment as a major factor in their funding 
decisions, recognizing the importance of a holistic approach to human rights to protect the 
right to health. 

 
 
Ethiopia is one of the top recipients of international health assistance, yet also one of the 
world’s most repressive countries.1 The question, then, is whether—in such a repressive 
regime—health assistance can be provided in a way that is not undermined by the political 
repression. The answer, at least for Ethiopia, is that it cannot. This commentary 
demonstrates how health aid is politicized, and how donor approaches to accountability are 
insufficient in Ethiopia, and, indeed, undermined by donors taking a technical rather than 
political framing to the issue. Yet, there are steps providers of assistance could take to lessen 
the risk of aid being misused. 
 
HUMAN RIGHTS AND RIGHT TO HEALTH IN ETHIOPIA 
 
Ethiopia has ratified major international treaties recognizing civil, political, and socio-
economic rights.2 The Ethiopian constitution obliges the government “to allocate ever-
increasing resources for public health and other social services with equal access to every 
citizen.”3 Yet, domestic legislation that runs counter to international and constitutional 
human rights obligations of the state serve the government as a tool to crush dissent, 
suppress freedom of expression, and frustrate human rights-related work in the country.4  
 
INTERNATIONAL HEALTH ASSISTANCE  
 
From emergency food aid to agricultural imputes, from primary education to building 
government institutions, aid to Ethiopia is an endeavor worth billions of dollars. 
International health assistance has played a vital role during the past two decades in helping 
Ethiopia improve health outcomes.5 Even though the total national health expenditure has 
increased, government’s contribution is declining, substituted by international health 
assistance.6 

International cooperation is sanctioned by international human rights law.7 These 
instruments do not explicitly state the nature of this duty, although principles governing 
extraterritorial obligations require, at the very least, that it should not contribute to 
impairing people’s rights.8 This commentary focuses on non-discrimination and 
accountability, two core principles of the right to health, in relation World Bank-led multi-
donor projects that have been implemented in Ethiopia over the past ten years. 
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International Health Assistance: Discrimination  
 

In 2014-2015, Ethiopia received US $3.6 billion in Official Development 
Assistance, a quarter of which was allotted for health.9 The World Bank’s contribution ($0.8 
billion) for the same period is the highest of any funder, followed by that of the United States 
($0.7 billion) and the United Kingdom ($0.5 billion).10  The Bank plays an important role 
in setting the framework for donor engagement through its country partner strategy (CPS), 
and in administrating their contributions to joint programs.    

Among active multi-donor programs led by the World Bank is the Promoting Basic 
Services (PBS) program. The PBS, now in its third iteration (which runs until January 2019), 
was first approved in May 2006.11 PBS was established partly with the objective of 
preventing “a reversal in gains made in human development (through) delivery of critical 
basic services to the poor…in the midst of political governance and macroeconomic 
fragility.”12  The program annually transfers an average of $1 billion to the federal 
government in block grants. Projects under this program, designed to support the delivery 
of service in the agriculture, education, health, and road sectors, are implemented 
nationwide.  
  A second World Bank-led project, the Productive Safety Net Program (PSNP4), 
launched in 2005 and running until 2020, providing regular food or cash transfers to food 
insecure households in chronically food insecure districts benefiting more that 8 million 
people.13  The program channels on average half a billion dollars to the government 
annually.  

Human Right Watch have published a series of investigative reports that outline 
how the Ethiopian government utilizes PBS, PSNP4, and other similar programs as political 
weapons to control the population, punish dissent, and undermine political opponents. 
These reports record systemic exclusion of people from accessing emergency food aid, 
agricultural imputes, and farmland based on their real and perceived political 
membership.14 

The PBS also supports Ethiopia’s flagship health extension program, paying the 
salaries of the 38,000 community health workers who go door-to-door to deliver health 
services such as immunization; malaria, TB, and HIV prevention and control; family 
planning; and civic education.15  These workers receive mandatory political instructions 
from the ruling party two evenings per month.16 More disturbingly, perhaps, allegations of 
discriminatory population control through long-acting contraceptive and deceptive 
sterilization targeting the ethnic Amhara women are becoming frequent. The region, which 
is predominately inhabited by the Amhara, arguably the most politically disfavored group 
under the current regime, exhibits the highest uptake of contraceptives of all the nine 
regions of the country, other than the capital city Addis Ababa.17  Scholars are calling for a 
thorough and impartial investigation to the allegations.18  
 
International Health Assistance: Accountability  
 

Monitoring and evaluations mechanisms implemented for the PBS focus mainly 
on administrative and financial aspects of accountability. The 2008-2011 World Bank 
country assistance strategy introduced social accountability mechanisms to improve the 
interface with government.19  The Bank’s Independent Evaluation Group concluded that 
such schemes are of limited impact in the context of restrictive laws governing the media 
and civil society.20 

The World Bank implements social and environmental safeguards with the 
objective of preventing and mitigating undue harm to people and their environment in 
development processes. The current safeguards are concerned with forests, pest control, 
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dam safety, natural habitat, involuntary resettlement, and indigenous people. However, 
only the indigenous people safeguard has an explicit human rights policy objective.21 
 In September 2012, 26 representatives from the Anuak community in the 
Gambela region challenged the PBS III before the World Bank Inspection Panel.22  They 
claimed that the World Bank is responsible for forceful eviction from their land by PBS-
sponsored Ethiopian government officials. The Panel vindicated the Bank of wrongdoing, 
affirming that the eviction was conducted under a separate government villagization 
program, which happens to run concurrently with PBS III. The Panel, however, recognized 
the failure of the program to trigger the Bank’s applicable safeguard on protecting the rights 
of indigenous peoples at the appraisal and during implementation of PBS III. 
 
CONCLUSION 
 
The World Bank monetary and technical assistance to developing countries is of vital 
importance to economic progress and human development. Yet, respect for fundamental 
human rights is a necessary condition for development.  

Despite a decade of double-digit economic growth, Ethiopia is unable to 
adequately feed several million of its people. The government’s brutal response to citizens’ 
attempt to exercise their civil and political rights often results in destruction of resources 
and livelihoods, putting social development gains at risk of reversal. PBS was a reaction 
from the international donor community to prevent such setback in the aftermath of the 
landmark 2005 national election. A decade later, Ethiopia is currently experiencing similar 
unrest, which has already claimed hundreds of lives.23  

The World Bank should thoroughly incorporate human rights into its social 
safeguard mechanisms. Such mechanisms would enable the Bank to assess national laws 
and policies in terms of the Bank’s ability to operate in a manner that is consistent with 
these universal obligations. For example, the introduction of Civil Society law by the 
Ethiopian government has not only unduly limited freedom of association but also the 
integrity of the social accountability mechanisms implemented by PBS.24 Human rights 
safeguards would have led the Bank to pressure the government to revise such legislation, 
or discouraged passing it in the first place. If international assistance providers continue to 
support the Ethiopian government with no mechanism to challenge its human rights 
records, their actions will contribute to continuing, deepening repression in the country. 
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World Bank, Human Rights and Health: A Commentary 
 
Desmond McNeill  
 
 
The World Bank is reluctant to engage with human rights – generally, and more 
specifically in relation to health. Why? And what is to be done about it? This commentary 
summarizes the debate, showing that insiders and critical outsiders largely agree: the 
answer lies mainly in the instrumentalism of the organization and of economics. A recent 
Lancet viewpoint sets out how states may reconcile priority setting with the right to health. 
This commentary proposes that a similar approach may be applied in the World Bank: 
i.e., to set in motion a deliberative process within the organization to establish principles 
for ensuring fair allocation of resources devoted to health, derived from the core principles 
of human rights. 
 
The World Bank (WB) has been criticized for its reluctance to engage with human rights. In 
this commentary, I shall summarize and assess the debate, first in broad terms and then 
more specifically in relation to global health. 

The WB confronts human rights (HR) issues in a wide range of situations. At one 
extreme, a WB funded project causes direct and demonstrable harm to an identifiable 
group.  At the other extreme, a policy promoted by the WB causes—or is said to cause—harm 
to a group; but the group is disparate and the causal chain is far more difficult to establish. 
An example of the former is of indigenous people that suffer displacement as a result of a 
new dam directly supported by the WB. An example of the latter is that of people whose 
livelihoods suffer as a result of a structural adjustment policy mandated by the WB.  The 
differences are not only with regard to how readily identifiable is the affected group, and the 
clarity of the chain of causation. Importantly, from a human rights perspective, there is the 
question of whether there is a failure of the duty to respect, protect, or fulfill various human 
rights.  

The WB has not been at the forefront in promoting HR. Instead, it has adopted a 
rather conservative approach despite external criticisms. But in the 1990s, as the issue of 
‘good governance’ rose on the international agenda, the situation began to change. General 
Counsel Ibrahim Shihata issued opinions that cracked opened the door to a more positive 
approach. In 2006, his successor, Roberto Dañino, circulated a legal opinion that was rather 
radical by WB standards.1 But when James Wolfensohn was replaced by Paul Wolfowitz, 
and Roberto Dañino by Ana Palacio, a more restrictive line was adopted. The WB Nordic 
Trust Fund, concerned specifically with HR, financed work at the WB to be undertaken 
“under the radar.”2  And there is some evidence that Jim Kim, elected WB President in 2012, 
has made a difference. But the organization has continued to be an HR laggard by 
comparison with other UN agencies.3 The WB acknowledges the significance of human 
rights in cases such as resettlement projects; but in general their policy is that HR is the 
responsibility of states, and the WB’s task is to be supportive of state efforts.   

Why is the WB so reluctant to engage with human rights? To answer this, I draw 
on three authoritative  accounts: a report by the UN Special Rapporteur on Extreme Poverty 
and Human Rights and two journal articles. 
 
Alston (2015)4 identifies six reasons. 
 

1. Institutional culture: functional, technical – staying above the political fray. 
2. Misplaced legalism: the Articles of Agreement  
3. Cultural relativism: “may be perceived as imposing Western values …” 
4. Shadow of sanctions: “they involve politics rather than economics” 
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5. Turning the WB into a HR cop: because of sanctions mentality – “a not altogether 
unfounded fear”  

6. Competition with other lenders: putting WB at a disadvantage.  
 

McInerney-Lankford (2009)5 identifies four:  
 

1. Legal or mandate constraints: “HR are inherently political, and therefore, outside 
…” 

2. Political resistance and value-based objections: controversial, divisive potential, 
including at the level of governing bodies. 

3. Disciplines and approaches: “economists, social scientists and sectoral or technical 
experts” compared with lawyers. Evidence-based compared with normative 
precepts. Burden on operations. 

4. Institutional arrangements reflecting these “cleavages”. 
 

And Sarfaty (2009)6 may be summarized as follows: 
 

1. Articles of Agreement 
2. Clash of expertise (economists/lawyers, also non-economic social scientists); turf 

battles 
3. “framing HR norms to adapt to the Bank’s culture”. 
4. Sharp division within the Board. 

 
In summary, a critical and professionally engaged outsider, a reflective insider, and an 
independent researcher all largely agree on the diagnosis. What then is the prescription? 
What is to be done when the legal and moral arguments for HR confront the WB’s reticence 
and pragmatic, instrumental counter-arguments?  

I am not a lawyer, but my impression is that interpretations of international HR 
law are here not sufficiently unanimous as to require the WB to do much more than at 
present.  As Hammonds and Ooms7 point out, however, donor members have state 
obligations by virtue of being states parties to the International Covenant on Economic, 
Social and Cultural Rights (ICESCR) (although the United States itself is of course not 
party).  History has shown that the Articles of Agreement can be interpreted with more or 
less conservatism, depending on the leadership of the President and the Board.  

The moral arguments for human rights are strong; but to make a difference, they 
need to be translated into practice. And it is here that the problem arises, at least for many 
WB staff, and especially the economics-minded. (While economists may not be in the 
majority numerically, the economic mindset is dominant).  They ask the question: “what 
would this mean in practice?” Alston offers the following answer, which creates a useful 
basis for discussion:  

 
Recognition of their (people in extreme poverty) human rights does not guarantee 
them food, education, or health care, but it does acknowledge their dignity and 
agency, empower them and their advocates and provide a starting point for a 
meaningful debate over the allocation of societal resources in contexts in which 
their interests have been systematically ignored.8 
 

Acknowledging the dignity and agency of the very poor is, the WB might claim, what it 
already does – in the sorts of grand statements that are frequently made.9 Empowering 
those in extreme poverty is a more specific action, and it may well be that the WB could and 
should do more than it currently does in this respect. But from the perspective of the 
instrumental economist, perhaps the most significant implication derives from Alston’s 
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final point concerning the allocation of scarce resources. What might be the outcome of the 
“meaningful debate” that Alston calls for—in relation to health—with which this 
commentary is particularly concerned? Could a HR approach have significant implications 
for such key issues as minimum guaranteed standards of health care and access to 
medicines? Or is the economist’s ‘trade-off’ mindset incompatible with HR?  

The latter view is clearly and emphatically stated by William Easterly, an ex-WB 
economist, when he refers specifically to the health sector – and to the question of priority 
setting, which is where utilitarian and pragmatic economists are most clearly at odds with 
many ethicists. In his article in the Financial Times entitled “Human rights are the wrong 
basis for healthcare,” he cites an evaluation by the WB in 2009 which “faulted the bank for 
allowing Aids treatment to drive out many other programmes”, arguing that the “right to 
health” may have cost more lives than it saved. The “‘right to health’ … skews public 
resources towards the most politically effective advocates, who will seldom be the neediest.” 
Instead, Easterly advocates a pragmatic approach, “directing public resources to where they 
have the most health benefits for a given cost” – in other words, that which is in accordance 
with a utilitarian philosophy. 

This line of argument is rejected in a recent viewpoint in the Lancet, co-authored 
by a group of experts in the philosophy of global health.10 They recognize that “as countries 
progress towards UHC (universal health coverage), they are forced to make difficult choices 
about how to prioritise health issues and expenditure,” but reject the “sceptical position ... 
that … priority setting and the right to health are irreconcilable.” They argue that the former 
should not be simply equated with a “utilitarian drive to maximize health benefits across a 
given population,” nor the latter seen as “simply the claim that all individuals ought to have 
access to any medical treatment they might need regardless of cost.” They quote General 
Comment 14: 

 
With respect to the right to health, equality of access to health care and health 
services has to be emphasized… Inappropriate health resource allocation can lead 
to discrimination that may not be overt.  
 

They present three interrelated arguments for their approach, of which I find the second the 
most compelling: “rights can provide a powerful framework for dealing with issues of 
discrimination, exclusion and power asymmetries … Importantly, ‘rights talk’ forces 
attention on issues of equity. Thus, if priority setters were, misguidedly, to seek only a 
utilitarian maximization of population health, then rights would provide normative and 
legal resources for a critique.” The approach they propose for implementation derives 
precisely from making this “rights talk” effective – by establishing “substantive and 
procedural principles for ensuring fair allocation of resources devoted to health” that are 
“decided through a transparent and participatory process.” This implies, if I interpret it 
correctly, that the utilitarian calculations of the economist, based on “expert knowledge,” 
would be integrated within a deliberative process based on certain principles of justice, 
derived from human rights. The most significant outcome of such an approach is likely to 
be increased equity: the inclusion of, indeed primary focus on, those in greatest need. Such 
a deliberative process would no doubt be challenging, as it would address highly political 
issues of distributive justice. The merit would be that these issues were brought out into the 
open. But it must also be recognized that such processes could also be perverted by powerful 
forces – just as human rights law has to some extent served those more, rather than less, 
privileged – as Easterly notes, and Rumbold et al. acknowledge (citing work by Norheim 
and Wilson in Costa Rica where “more than 70% of the court-mandated provisions 
concerned medications judged to be of low priority”).. 

The merit of the Rumbold et al. position is, I believe, that it is grounded in moral 
philosophy and seeks to be applicable in the real world. But the question remains as to what 
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distinguishes the WB from its member states: is it more, or less, morally responsible for 
human rights than they are? I have argued elsewhere,11 building largely on the work of Iris 
Young (2006), that the moral responsibility of the WB derives from its considerable 
“response-ability”: in other words, the very power that the WB is able to exercise, by virtue 
of its financial resources and expertise, means that it is capable of acting to alleviate human 
suffering to an extent that others are not; this ability in itself imposes a special moral 
responsibility.12  

Alston, among many others, has called for a WB policy on human rights. In his 
view, the use of a legal opinion for dealing with this is “not just an odd choice. It is an 
inappropriate one.” From the perspective of a political economist like me, the WB’s choice 
is very understandable; it is a pragmatic response to a politically challenging issue. But could 
one not expect more? 

It is here relevant to quote the WB press release announcing the 2016 new 
Environmental and Social Framework, which “makes important advances in areas such as 
transparency, non-discrimination, social inclusion, public participation, and 
accountability…. The framework helps to ensure social inclusion, and explicitly references 
human rights in the overarching vision statement.”13 Here again, HR are used to relate to 
the rather specific issue of “protecting people and the environment” in WB-funded 
investment projects. But the terms used—‘transparency’, ‘non-discrimination’ etc.—are very 
similar to those of the Lancet viewpoint, and HR are explicitly cited.  

A bold, and in my view constructive, step would be for the WB to extend such an 
approach to the organization as a whole, following the approach that the authors of the 
Lancet viewpoint propose to be applied to states; i.e. to set in motion a deliberative process 
within the WB to establish “principles for ensuring fair allocation of resources devoted to 
health” – derived from the core principles of human rights.14 
 
 
 
Desmond McNeill, political economist, is Research Director at the Centre for 
Development and the Environment (SUM), University of Oslo, Norway. He is the author, 
or co-author, of several books and numerous articles on global governance. 
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What Future for Global Health Governance and the Right to Health in 
the Era of New Generation Trade and Investment Agreements? 
 
Meri Koivusalo and Katrina Perehudoff 
 
 
New generation trade agreements mark a new era in the contentious relationship between 
the right to health and global trade objectives. This article delineates three of the unique 
qualities of new generation agreements and the contemporary challenges they pose to the 
global governance of health. Specifically, new generation agreements encompass new 
fields not traditionally included in trade deals, enable forum shopping and alternative 
governance structures, and legitimize corporations as participants in normative and 
regulatory processes while condoning a new standard of state accountability to 
corporations. This article examines opportunities to enhance coherence between human 
rights and new generation trade agreements. These measures include recognizing and 
complying with the right to health and human rights law in trade agreements, 
strengthening the policy space to protect and promote health and human rights 
considerations in trade and investment negotiations, and establishing a Framework 
Convention on Global Health as a new reference for rights-based global health 
governance. 
 
INTRODUCTION 
 
New generation trade agreements mark a new era in the contentious relationship between 
the right to health and global trade objectives. This article explores how new generation 
trade agreements have encroached on global governance for health and the potential for the 
fullest enjoyment of the right to health. This paper also examines whether and how 
international human rights law and principles can bolster global governance for health in 
light of the challenges posed by new generation trade agreements. The term “new generation 
trade agreements” emphasizes their novel and far-reaching focus on issues “beyond-the-
border,” including investment protection, and regulatory governance. Recent notable 
examples are the Trans-Pacific Partnership (TPP) and the Transatlantic Trade and 
Investment Partnership (TTIP), which are bilateral or plurilateral trade deals that aim to 
govern not only the trade in goods, but also investment, trade in services, and regulatory 
cooperation. Although many aspects of new generation trade agreements have long been 
part of international trade negotiations, new generation deals i) extend deeper into national 
policies and affect the governance of services, investment, regulatory principles, and 
cooperation; ii) have more comprehensive coverage, with a push for top-down and opt-out 
measures with limited exclusions from these arrangements; and iii) include investment 
arbitration or dispute settlement and oversight on compliance, consequently strengthening 
their role and relevance in domestic affairs far beyond that of other international 
agreements.  

The authors first show examples where conflicts have historically emerged 
between trade and health. The second part of this article investigates the meaning and 
implications of human rights and the right to health obligations of states in the context of 
global trade. The third section delineates the unique qualities of new generation trade 
agreements and the contemporary challenges they pose to the global governance of health. 
The fourth part identifies opportunities for greater coherence between human rights and 
new generation trade agreements. 
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GLOBAL HEALTH GOVERNANCE AND TRADE 
 
In contrast to international development and United Nations (UN) agencies, the World 
Health Organization (WHO) has a stronger normative role and mandate in global health 
policy making. WHO inherited specific tasks for medicines standardization, epidemic 
control, and quarantine measures from the League of Nations and the International Office 
for Public Health.1 The role of WHO has always been associated with trade policies, albeit 
in the context of controlling disease transmission.2 Additionally, WHO shares with Food 
and Agriculture Organization (FAO) of the UN the responsibility for standards, guidelines, 
and codes of practice adopted by the Codex Alimentarius Commission.3 

The establishment of the World Trade Organization (WTO) in 1995 raised 
concerns about the future of WHO’s role in global health governance. These concerns were 
triggered by questions about the legitimacy of public health measures, and by negotiations 
on services trade and intellectual property rights. One of the most debated WTO agreements 
in the field of public health has been the Agreement on Sanitary and Phytosanitary Measures 
(SPS), which addresses how and on what basis governments can regulate public health 
matters. Another example is the WTO dispute settlement case on asbestos, a known 
carcinogen, that directly challenged European occupational health regulation and a ban of 
asbestos on the basis of the WHO International Agency for the Research on Cancer’s (IARC) 
assessment of carcinogenicity.4 The Agreement on Technical Barriers to Trade (TBT) has 
drawn attention to the labeling of products such as tobacco notably through a trade-related 
dispute on clove cigarettes.5 Services negotiations have resulted in fewer dispute settlement 
cases under WTO than trade in goods; however, the dispute settlement case on gambling 
shows that trade-related obligations could have consequences for bans on trade in services, 
which may be interpreted as setting a zero quota, which would be impermissible under 
market access requirements.6 

The most controversial WTO agreement influencing global health governance is 
the Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS). 
Intellectual property (IP) disputes and concerns about access to medicines have shaped 
WHO’s role and position as a global normative actor in pharmaceutical policy. While some 
WHO member states and nongovernmental organizations sought a stronger role for WHO 
on access to medicines and regulation, the pharmaceutical industry and sympathetic 
member states have opposed this change.7  Forum shopping, made possible by the 
International Conference on Harmonization (ICH), is viewed as a means to limit and 
counteract WHO’s role in standard-setting in pharmaceutical policy.8  

Conflicts between trade and health priorities have come to a head in the field of 
tobacco policy. In 2001, the WHO Tobacco Free Initiative published a paper on confronting 
the tobacco epidemic in the era of trade liberalization.9 This contributed to negotiations on 
the WHO Framework Convention on Tobacco Control, which entered into force in 2005. In 
2014, investment liberalization and protection became a new concern for tobacco control.10 
Bilateral trade agreements and so called TRIPS-plus requirements have also become 
reflected as a concern for health policy and debated under WHO Commissions, 
intergovernmental working groups, and plans of action on public health and intellectual 
property rights.11   

The negotiation of the FCTC forms the hard end of global health law, as it remains 
the sole convention negotiated under WHO.12 The International Health Regulations (IHR) 
are based on Article 21 and represent legally binding regulations. WHO has also actively 
engaged with trade-related matters in the field of mobility of health care professionals, 
where a global code of practice has been negotiated on the international recruitment of 
healthcare personnel.13  While WHO codes have weak enforcement mechanisms, the codes 
remain authoritative recommendations.  WHO codes can help governments legitimize their 
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action in the context of national regulatory measures to protect public health and their 
position against powerful corporate or foreign state interests.  

In global governance and trade, WTO agreements have become the floor when 
compared to bilateral and plurilateral agreements, such as the Trade in Services Agreement 
(TiSA). Bilateral agreements and plurilateral agreements have become vehicles to advance 
trade terms beyond what has been achieved under WTO agreements, with often implicit or 
explicit aims to eventually take these under the auspices of WTO. New generation trade 
agreements have gained the most attention in the context of the recent TTIP and TPP 
negotiations. This article focuses on TTIP and TPP, as the negotiating texts are accessible 
and likely to be revisited in the future in other agreements, even though negotiations are 
currently stalled. 

The focus on regulatory cooperation and rules is thus likely to challenge how future 
standards and regulation are set, for which purposes, and on what institutional and legal 
bases.  Thus, while new generation trade agreements may “restore” the right to regulate, 
they may exert influence on the policy space for governments to regulate for  health.14  As 
discussion has so far been focused on conflicts between trade and national policy priorities, 
we seek to point out their role not only in shaping national policies, but influencing where 
and how global health policies and standard-setting takes place. While they do not “oppose” 
WHO’s constitutional role, they create an alternative, more strongly enforced regime for 
global governance, which draws from interests of global industries and priorities of global 
trade and investor interests.  
 
HUMAN RIGHTS LAW AND RIGHTS TO HEALTH  
 
The right to the highest attainable standard of health, first articulated in the WHO 
Constitution,15 is now enshrined in multiple UN treaties, among them the 1966 
International Covenant on Economic, Social and Cultural Rights (ICESCR), which is legally 
binding on the 165 ratifying states.16 The right to health, together with all human rights, 
impose specific obligations on governments and bestow universal entitlements on 
individuals by virtue of their intrinsic worth and human dignity. 

The value of international human rights law to global governance is threefold. 
First, human rights are inclusive, universal, and interdependent in scope,17 which allows 
complex systems of global governance to be refocused through the lens of individuals and 
whether they can enjoy their right to health. Second, international human rights law is a 
legally binding set of rules to which governments should be held to account. Legal 
recognition enhances the permanency of rights, and their implementation and enforcement. 
Third, a rights-based approach, enshrined in human rights law, considers the individual an 
active member of decision-making processes rather than a passive consumer, which is often 
the case in a market-oriented paradigm.18 Individuals are empowered to take an active role 
in policymaking, implementation, and enforcement in line with human rights principles of 
non-discrimination, transparency, consultation/participation, monitoring, accountability, 
and redress. 

The scope of human rights obligations vis-a-vis global trade can be distilled from 
authoritative “general comments” by the Committee on Economic, Social and Cultural 
Rights (CESCR), a UN body of human rights experts that interprets and clarifies the scope 
and content of these entitlements.  

The notion that trade agreements must be compatible with and not limit the 
enjoyment of human rights has persisted in the CESCR’s jurisprudence since 1999.19 For 
example, bilateral or multi-layer international agreements could harmonize contributory 
social security schemes for migrant workers, enhancing social protection for this vulnerable 
group.20 However, this guidance is not necessarily heeded in practice. 



KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 119 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

States are instructed to ensure that international agreements they enter into do not 
adversely impact rights, such as to health or to water.21 Human rights violations occur when 
governments fail to account for these rights in trade deals.22 The CESCR specifically 
cautions that “agreements concerning trade liberalization should not curtail or inhibit a 
country’s capacity to ensure the full realization of” the rights to water or to social security.23 
The CESCR has additionally established that any higher protection standards in national or 
international law, such as for intellectual property, must not impede the enjoyment of other 
human rights without justification, such as the provision of essential medicines as part of 
the right to health.24   

In contrast to traditional IP-focused trade agreements, the novel terms in new 
generation trade agreements are largely unaddressed by international human rights law. 
These human rights obligations are legally binding on states and can be enforced through 
domestic courts, where permitted by law, and recently in an international forum under the 
Optional Protocol to the ICESCR, which is described in more detail later.  

The CESCR also offers guidance for international organizations and their 
members. Member states must fully consider the rights to water and social security in the 
organization’s actions.25 The CESCR encourages the incorporation of international human 
rights law and principles into the workings of international organizations, and effective 
cooperation between the WTO and states, specifically to implement the right to health and 
social security.26 
 
NEW GENERATION TRADE AGREEMENTS AND GLOBAL HEALTH GOVERNANCE  
 
Global trade policies are all too often at odds with national public health interests. In trade 
negotiations, nation states are set against one another to reach an agreement that is 
perceived to represent a rules-based compromise between a variety of national interests. 
Yet less attention has been paid to how new generation trade agreements affect the policy 
space for health at both the global and the national levels. Indeed, common health policy 
interests are often in conflict with those of commercial policy.27 Furthermore, new 
generation trade agreements can be seen to serve corporate interests to the detriment of 
public health regulation.28 In contrast to the more mundane export interest squabbles, 
health-related concerns are more systemic and globalized, as national governments pursue 
universal health coverage and the right to health. Furthermore, the control of antimicrobial 
resistance and the prevention of epidemics increasingly hinges on well-functioning health 
care systems. Thus, a global perspective on the conflict between trade and health agendas is 
warranted.  Some global and national health policies aim to restrict and limit commercial 
activities that are related to the manifestation or transmission of disease, such as tobacco 
control to prevent non-communicable diseases.  Public health policy also aims to ensure a 
high level of health protection, including for access to medicines and occupational health 
and safety.  Thus, new generation trade agreements and their enlarged focus on regulation 
have implications for the health policy space at national and global levels.29   

New generation trade agreements affect global health governance in three ways: i) 
expanding the reach of trade agreements to new fields not traditionally encompassed by 
trade deals (e.g., regulatory cooperation and principles, investment protection, services); ii) 
enabling forum shopping and alternative governance structures (e.g., International Council 
for Harmonization of Technical Requirements for Pharmaceuticals for Human Use (ICH), 
labor, environmental and gender chapters); and iii) legitimizing corporations as 
participants in normative and regulatory processes while condoning a new standard of state 
accountability to corporations. The authors will first examine these three aspects before 
discussing the potential and limits of human rights in this context. 
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New Generation Trade Agreements as a New Global Constitutional Reference (“Hard 
Law”) 
 

New generation trade agreements establish frameworks to regulate and protect the 
interests of global industries on one hand and as means to limit national regulatory policy 
space that could restrict trade on the other. Indeed, it has been claimed that WTO 
obligations, or “hard law,” should trump public health policies even in the case of tobacco 
and the FCTC.30 However, such claims are highly contested. While the challenges for 
domestic policies are evident,31 there is no reason why this should be the case for global 
agreements and priorities. However, as long as trade negotiations are held from a 
commercial—rather than a health—perspective, there will be little to contest. In WHO, the 
challenge of “stagnation” is reflected in lengthy and arduous World Health Assembly 
meetings, intergovernmental working groups, and inertia concerning normative global 
health policy issues, most notably with respect to pharmaceuticals.  

Negotiations under the services agenda on the mutual recognition of 
qualifications, the trade in health services and mobility of patients and health providers, and 
the portability of social insurance are all likely to affect the governance of health systems. 
While many countries have opted out of including health services under trade agreements, 
the negative listing of services commitments (or use of more general obligations covering 
all sectors in new generation agreements) limits the scope for their exclusion.32 
Furthermore, new generation trade agreements do little to address or strengthen global 
regulatory measures for human trafficking and illegal trade in human organs.33 New 
generation trade agreements have emphasized the enforcement of IP rights and action on 
counterfeited goods, while simultaneously complicating the control of falsified and 
substandard products.  

One aspect of the new “hard law” is related to the legitimacy and the practice of 
investment arbitration. The globalization of investment protection through new generation 
trade and investment agreements is perhaps the most important aspect of these agreements. 
Arbitration cases on tobacco,34 access to medicines,35 and health services36 have already 
challenged domestic public health regulation. However, the greatest ramification for health 
policy is anticipated to be the resulting regulatory chill and reluctance of governments to act 
as a result of the threat of arbitration37.    
 
Enabling Forum Shopping  (“Competence and Legitimacy”) 
 

As long as trade agreements focus on trade barriers there may be spillover 
implications. However, regulatory measures or sector-specific chapters in trade agreements 
transform these deals into alternative forums with far greater implications for global 
governance.  

The ICH is an example of forum shopping enabled through global normative 
policies.38  While harmonization has its benefits, it can also lead to lower standards when 
led by commercial—rather than health—priorities39. Furthermore, while the focus of the 
ICH is currently limited, it has the potential for expanding its relevance in the future. 
Evidence suggests that enhancement of harmonization has taken place at the expense of 
safety standards. For example, the ICH management of the regulatory standards for 
carcinogenicity testing concern reducing the testing requirements, rather than harmonizing 
inconsistent standards, across regions.40 The changing role and legitimacy of the ICH 
(currently known as International Council for Harmonization) as part of trade policies 
challenges WHO’s role not only as a forum for the harmonization of limited technical 
standards, but potentially also its role in establishing broader normative guidelines and 
priorities in pharmaceutical policy. The European Union will likely promote the ICH in 
trade agreements due to its close links with the European Commission. However, WHO 
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matters and health-related regulatory policies remain the territory of member states’ 
ministries of health. The European Union proposal and inclusion of ICH in trade 
agreements as a main reference organization creates an alternative agency comparable with 
WHO, which has now become the “residual” option. New generation trade agreements 
define ICH as the primary agency and avenue for harmonization and guidelines, without 
reference to the focus of these guidelines. For example, EU proposal for TTIP Article 5 of 
Annex on medicines requires: 

 
 3.   The Parties shall implement all ICH and VICH guidelines unless those would 
be ineffective or inappropriate for the achievement of their legitimate objectives. 
Each Party should duly consider, when developing or implementing requirements, 
guidelines and procedures for the authorisation of medicinal products that are not 
harmonised by ICH or VICH, the scientific or technical guidelines developed by 
the other organisations mentioned in Article 4.41 
 

In the same way, the International Standardization Organization (ISO) has become 
legitimized as the standard-setting reference agency under WTO agreements, negotiations 
on new generation trade agreements seek to focus on how and where technical standards, 
requirements, and licensing are set for services and establishment. Furthermore, new 
generation trade agreements expand the roles of technical standards and standardization 
from matters addressed between industries, to providing less restrictive measures for trade 
as alternatives to public regulatory measures.42 

Another avenue for forum shopping is based on the inclusion of new chapters and 
clauses addressing social, environmental, labor, and gender issues as part of trade 
agreements. While this can be seen as means to improve trade policies and enhance the 
scope for enforcement (e.g., International Labor Organization conventions), it can also be 
seen as means to i) make trade agreements more socially acceptable, ii) limit ambition, 
reduce or undermine existing regulations achieved in other fora with focus on basic 
obligations, and iii) create a process where trade agreements are considered as appropriate 
forums for regulatory action on all issues.  
 
Legitimizing Corporations as Participants in Normative and Regulatory Processes, and 
Condoning a New Standard of State Accountability to Corporations for Their Policy 
Measures 
 

The European Union proposals for regulatory cooperation and principles in TTIP 
and provisions on regulatory coherence in TPP include, as a starting point, early information 
and engagement with stakeholders.43 These proposals represent in essence slight 
modifications to the United States’ practices of regulatory impact assessment, stakeholder 
consultation, and participation in the policy process.44 The regulatory impact assessment 
requirements impose a substantial burden of proof on governments, which are duty-bound 
to take measures for transparency and stakeholder consultation. This informs stakeholders 
when, where, and how governments seek to restrict markets or impose regulation early in 
the policymaking process.  

The rules on regulatory cooperation build on the practices of the United States and 
on initial market access rules that require public policies to show the necessity of the 
particular measure and that it is the least restrictive on trade and investment. New 
generation trade agreements essentially shift the burden of proof from corporations to 
public regulators, as well as make markets the norm – and public services and public 
regulation the exception.  This is reflected also in the chapters on investment and state-
owned enterprises for TTIP.45   
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While stakeholder consultation could in theory stimulate public participation in 
the process of policy-making, stakeholder groups are likely to have very different capacities 
to participate in global forums. Large coalitions and corporate participation in trade 
negotiations tend to result in policymaking “stickiness,” with a default preference for less 
trade restrictive policies. Corporate representatives gain entry to these processes as 
participants, and they have substantial resources at hand to shape the discussions for their 
benefit. Industries and their consultancies can easily outspend (directly or indirectly) non-
governmental organizations and international agencies participating in the same process. 
For example, the tobacco industry was excluded from the negotiations of FCTC.46 It would 
be legitimate to question the extent to which corporate stakeholder engagement is geared 
more toward undermining rather than contributing to regulatory processes.     

One view of investment protection is as a government watch-dog – to ensure that 
new legislative proposals are aligned with key stakeholder interests. While investment 
agreements do not directly limit the scope of global health governance, they do restrict the 
policy space at the national level as well as strengthen accountability toward investors in 
comparison to health policy priorities and public interest. Until now, the focus on 
investment protection procedures has concentrated on clauses that limit expropriation, yet 
it is likely that fair and equitable treatment (FET), or minimum standards as it is defined in 
TPP, will form an equally important avenue for pressure toward governments. Investment 
arbitration has implications for the role of public health priorities in both national and 
global governance.  In addition to the case of tobacco, increasing concern is cast on 
pharmaceutical policies and the scope and potential to use compulsory licensing or limit 
data exclusivity to ensure the affordability of medicines.47 This potential has been 
anticipated in the proposed TPP expropriation clause, which specifically enshrines a public 
health exception to investment arbitration as follows:   

 
For greater certainty and without limiting the scope of this subparagraph, 
regulatory actions to protect public health include, among others, such measures 
with respect to the regulation, pricing and supply of, and reimbursement for, 
pharmaceuticals (including biological products), diagnostics, vaccines, medical 
devices, gene therapies and technologies, health-related aids and appliances and 
blood and blood-related products.48 

 
NEW GENERATION TRADE AGREEMENTS AND HUMAN RIGHTS  - FRIENDS OR FOES? 
 
The role of human rights as part of trade agreements gained ground in the 1990s and the 
early 2000s, as human rights compliance was considered in European Union trade 
agreements.49 Human rights and social clauses as part of trade deals have been 
implemented predominantly in trade agreements with poorer countries.50 The role and 
relevance of human rights is, however, dependent on how they relate to other chapters and 
to the existing legal framework in countries.  Furthermore, the European Union has diluted 
human rights obligations in the EU-Canada Comprehensive Economic and Trade 
Agreement (CETA) to the extent that questions have been raised whether the proposed text 
complied with the EU’s policy that all economic agreements must contain a human rights 
clause.51 This example raises the question of whether and to what extent new generation 
trade agreements represent a departure from the EU emphasis on human rights in trade 
deals. UN Special Rapporteurs on the right to health have drawn attention to specific 
implications of trade agreements, such as access to health care and medicines.52 In this 
context, attention has been drawn to Article 103 of the Charter of the United Nations, which 
stipulates that “in the event of conflict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail.” Moreover, the Vienna 
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Convention on the Law of Treaties states that treaties have to be taken into account that 
apply between countries. In a similar vein, the UN Independent Expert on the promotion of 
a democratic and equitable international order, Alfred-Maurice de Zayas, has emphasized 
“the priority of the international human rights regime, including the International 
Covenants as well as FAO, ILO, UNICEF and WHO conventions over conflicting obligations 
under trade and investment agreements.”53 His report also changes the perspective from 
directly addressing conflicts with the right to health of individuals toward the role and 
capacity of governments to ensure policy space and democratic accountability for realizing 
human rights.   

The approach in new generation trade agreements remains uncharted territory for 
human rights despite extensive guidance on the contours of human rights obligations by the 
CESCR. First, authoritative interpretations of the right to health have long held that states 
are obliged to protect health rights from encroachment by third parties and to take steps to 
regulate the business environment to support third parties’ discharge of their human rights 
obligations.54  Now, new generation trade agreements tread into these sovereign waters of 
states and strain their right to regulate, for example to control tobacco consumption or 
control costs of pharmaceuticals. The most challenging issues for rights articulation arise 
from government measures, which seek to control costs or limit markets under the notion 
that human rights obligations could be met by spending more. 

Second, corporate actors increasingly infiltrate the trade policy space that has 
historically, and appropriately, been limited to state-to-state action for negotiation, 
agreement, implementation, and enforcement. Human rights principles enshrined in 
international law derive their force on national governments from their legally binding 
nature and representation as a global consensus of (minimum) moral imperatives.55  
However, business actors fall outside of the traditional accountability relationship between 
the state and an individual.  

Third, extra-judicial arbitration on matters of national public policy also pose 
significant challenges to the application and implementation of human rights principles. 
Extra-judicial arbitration (i.e., ISDS) that minimizes, if not entirely eliminates, 
transparency, public participation/consultation, and accountability of the proceedings is 
anathema to a human rights approach. Even when such proceedings are open to 
consultation with third parties, well-resourced corporate interests may dwarf public interest 
representatives in number and expertise. 

Extra-judicial arbitration serves to assess investment disputes, a method that 
allows corporations to allege a public policy measure violates their investment rights. 
Concerns have been raised about the weight, if any, accorded to a state’s human rights 
obligations when adjudicating these claims. However, the prominent investment dispute 
filed by cigarette manufacturer Philip Morris against the government of Uruguay’s plain 
packaging law offers some hope for the salience of human rights in international arbitration. 
The 2016 decision by the International Centre for Settlement of Investment Disputes 
affirmed that governments have the discretion to take measures to protect the right to 
health, thereby establishing an important precedent on human rights over commercial 
interests.56 Yet, the absence of explicit human rights considerations in new generation trade 
agreements risks offering only muted protection and promotion of human rights out of 
benevolence rather than legal obligation. 

Ultimately, the danger exists that human rights law is under-equipped to address 
the novel terrain of new generation trade agreements. Because only states, and not 
corporate actors, are legally bound by international human rights law, authoritative 
guidance on human rights responsibilities of corporate actors is derived from the consensus 
document, Guiding Principles on Business and Human Rights (the ‘Ruggie Principles’). The 
Ruggie Principles were endorsed by the Human Rights Council in 2009.57 These novel 
guidelines reinforce the state duty to protect against human rights abuses by third parties, 
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including business actors; to establish corporate actors’ responsibility to respect human 
rights; and to advocate for improved access to effective remedies for abuses.  However, no 
forum exists to ensure corporate accountability to and enforcement of these 
responsibilities.58 Without legal recognition and an accountability mechanism, the force of 
human rights on business actors is significantly diluted when compared to the implications 
for governments. 

In summary, the foci of new generation trade agreements on regulatory measures 
and investment protection pose new challenges from a human rights perspective. 
Regulatory measures encroach on states’ obligations to regulate to protect the right to 
health. Corporate actors, who play an increasingly prominent role in new generation 
agreements, have human rights responsibilities despite scarce opportunities for their 
enforcement. Investment protection through extra-judicial arbitration sidesteps domestic 
law and courts, effectively muting any accountability mechanisms or human rights practices 
built into them. Trade and investment agreements no longer affect only specific policy 
measures, but now encompass regulatory processes more deeply and broadly to the extent 
that they can evolve to replace existing institutions and forms of governance.  

Human rights law remains under equipped to address the novel terrain of new 
generation trade agreements in two manners. One, legitimizing corporations as actors 
dilutes the force of human rights framework, which is weak in addressing matters outside 
of the state-individual relationship. Two, extra-judicial arbitration on matters of national 
health policy effectively removes dispute settlement from democratic oversight of the 
national judiciary or other domestic body and thereby reduces, if not eliminates, important 
aspects of a human rights approach: transparency, participation, and accountability. Extra-
judicial arbitration minimizes attention to the state’s human rights obligations toward 
health and maximizes the focus on state-corporation interaction. 

An important tension between human rights and trade rules concerns the degree 
to which they can be enforced and in which fora.  To address these tensions, the right to 
health needs to have legal implications beyond rights-based approaches to health.59 Dispute 
settlement in WTO and investment arbitration has not been open to human rights 
arguments. Furthermore, the arbitration process is not open, transparent, or balanced in 
relation to access to justice. Investment arbitration may also be more about power and 
accountability than formal judicial measures or access to justice in principle, i.e., the large 
financial threat of arbitration can in practice be of more concern for policy-makers than a 
potential violation of human rights obligations without effective sanctions.  
 
HUMAN RIGHTS IN SUPPORT OF GLOBAL GOVERNANCE FOR HEALTH 
 
Despite little consideration for human rights as part of global trade law, human rights do 
open a potential avenue to address conflicts in global health governance. While new 
generation agreements and international arbitration may undermine the relevance of 
human rights obligations, this risk can be mitigated by strengthening the role, 
interpretation, and position of human rights law in the context of global trade, and 
specifically within new generation trade agreements and in dispute settlements.  

New generation trade and investment agreements, exemplified by the current TPP 
and TTIP negotiating text, raise concerns for global health governance and the full 
realization of human rights. The challenge for WHO is one of both governance and existence 
if trade and investment agreements shape the broader framework for public policies. 
Possible avenues of action include i) recognizing and complying with the right to health and 
human rights law in trade agreements;60 ii) strengthening the policy space to protect and 
promote health and human rights considerations in trade and investment negotiations and 
dispute settlements;61 and iii) establishing a Framework Convention on Global Health as a 
new reference for rights-based global health governance.62 The Framework Convention on 
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Global Health63 could bridge a number of health priorities and support a public health 
approach to a range of issues, from access to and rational use of medicines to sustainable 
health care financing and the control of antimicrobial resistance.64 A Framework 
Convention on Global Health could also introduce much-needed enforcement mechanisms, 
solidify the role and responsibilities of non-state actors such as corporations, and adopt a 
rights-based approach to address the challenges in new generation trade agreements. If an 
international convention is required to protect the national policy space for health and to 
promote human rights, then there should be a strong preference to establish it under WHO’s 
auspices. WHO’s constitutional obligations and normative track-record on health could 
form a robust starting point for negotiating such a convention. As a convener, WHO could 
ensure coherence between the convention and the current normative and regulatory global 
health policies. 

It is likely that none of these measures will alone be sufficient, and thus these 
initiatives should be seen as complementary measures.  

In addition, the ICESCR Optional Protocol offers the potential to address breaches 
of the right to health that manifest as result of state action in the context of trade 
agreements. The ICESCR Optional Protocol is a landmark international enforcement 
mechanism of social rights before a quasi-judicial body that is empowered to make 
recommendations to ratifying states.  

Until now, global governance for health has been insufficiently supported by the 
restricted scope of human rights in trade agreements. Going forward, building the 
relationship between the right to health and global governance for health will require further 
investigation into how regulatory processes relate to human rights and on what basis 
governments are required to act to honor their human rights obligations. Human rights can 
be an important trigger for governments to ensure health protection and universal health 
coverage in the face of new generation trade agreements.   
 
 
Meri Koivusalo is MD, MSc in Environmental Health and Policy (LSHTM). She 
currently works as a senior researcher in the National Institute for Health and Welfare 
(THL) in Helsinki, Finland and, from September 2018, will be Professor of Global Health 
and Development in Tampere University. 
 
Katrina Perehudoff, MSc LLM is a PhD Candidate at the University Medical Centre, 
University of Groningen and a Research Fellow at the Global Health Law Groningen 
Research Centre in the Department of Transboundary Law, University of Groningen, the 
Netherlands. 
 
ACKNOWLEDGMENTS 
We are grateful for the opportunity to submit to the Special issue and to the editors, 
reviewers, and Prof Brigit Toebes for their helpful comments.  
 
 
 

 
1 Encyclopedia Britannica. “WHO.” Accessed May 20, 2017. 
https://www.britannica.com/topic/World-Health-Organization. 
2 According to the World Health Organization, “International health cooperation began with the first 
International Sanitary Conference in Paris, which opened on 23 July 1851. The objective of this 
conference was to harmonize and reduce to a safe minimum the conflicting and costly maritime 
quarantine requirements of different European nations.” See World Health Organization. “Origin and 
development of health cooperation.” Accessed February 24, 2018. 
http://www.who.int/global_health_histories/background/en/. 



126 KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

3 http://www.fao.org/fao-who-codexalimentarius/en/ 
4 International Agency for Research on Cancer (IARC). C Asbestos (Chrysotile, Amosite, Crosidolite, 
Tremolite, Actinolite, Anthophyllite) Monograph 100c. International Agency for Research on Cancer: 
Lyon, 2012. http://monographs.iarc.fr/ENG/Monographs/vol100C/mono100C-11.pdf. 
5 World Trade Organization. US - Measures affecting the production and sale of clove cigarettes. Doc. 
DS 406, 2014. 
https://www.wto.org/english/tratop_e/dispu_e/cases_e/1pagesum_e/ds406sum_e.pdf. 
6 World Trade Organization. United States - Measures Affecting the Cross-Border Supply of 
Gambling and Betting Services, Doc, WT/DS285/AB/R, April 5, 2007. 
https://www.wto.org/english/tratop_e/dispu_e/285abr_e.pdf. 
7 Koivusalo, Meri. "Common Health Policy Interests and the Shaping of Global Pharmaceutical 
Policies." Ethics and International Affairs 24, no. 4 (2010): 395-414. 
8 Braithwaithe, John and Drahos Peter. Global business regulation. Cambridge: Cambridge University 
Press, 2000. 
9 Bettcher, Douglas and Ira Shapiro. “Tobacco Control in an Era of Trade Liberalisation.” Tobacco 
Control 10, no. 1 (2001): 65-67. 
10 World Health Organization. Tobacco control in the era of trade and investment liberalization, 
Geneva: WHO, 2014. 
11 World Health Organization. “Commission on Intellectual Property Rights, Innovation and Public 
Health.” http://www.who.int/intellectualproperty/en/; World Health Organization. Global Strategy 
and Plan of Action on Public Health, Innovation and Intellectual Property Rights. Geneva: WHO, 
2011. http://www.who.int/phi/publications/Global_Strategy_Plan_Action.pdf; World Health 
Organization. Research and Development to Meet Health Needs in Developing Countries: 
Strengthening Global Financing and Coordination. Geneva: WHO, 2012. 
http://www.who.int/phi/cewg_report/en/. 
12 On global health law and the World Health Organization, see Gostin, Lawrence O., Mary Clare 
DeBartolo, and Rebecca Katz. “The Global Health Law Trilogy: Towards a Safer, Healthier, and Fairer 
World.” The Lancet 390, no. 10105 (2017): 1918; Meier, Benjamin Mason. “An Agenda for Normative 
Policy Analysis in the Study of Global Health Governance.”  Law and Global Health: Current legal 
issues. Volume 16, edited by Michael Freeman, Sarah Hawkes, and Belinda Bennett. London: Oxford 
University Press, 2014, 593-608. 
13 Avami, Siyam and Mario Roberto Dal Poz. Migration of health workers: The WHO Code of Practice 
and the Global Economic Crisis. Geneva: WHO, 2014. 
http://www.who.int/hrh/migration/migration_book/en/. 
14 Policy space can be defined as “the freedom, scope, and mechanisms that governments have to 
choose, design, and implement public policies to fulfil their aims.” See Koivusalo, Meri, Ron Labonte 
and Ted Schrecker. “Globalization and policy space for health and social determinants of health” In 
Globalization and health: Pathways, Evidence and Policy edited by Ron Labonte, Ted Schrecker, 
Corinne Packer and Viviane Runnels. New York, London: Routledge, 2009. 
15 World Health Assembly. Constitution of the World Health Organization. World Health 
Organization, 1948. 
16 UN General Assembly. International Covenant on Economic, Social and Cultural Rights. Res. 
2200A (XXI), December 16, 1966; UN General Assembly, Convention on the Elimination of All Forms 
of Discrimination Against Women, December 18, 1979l UN General Assembly, Convention on the 
Rights of the Child. November 20, 1989; 
UN General Assembly. Convention on the Rights of Persons with Disabilities.  UN Doc. 
A/RES/61/106, January 24, 2007.  
17 World Conference on Human Rights. Vienna Declaration and Programme of Action. June 23, 1993. 
18 Yamin, Alicia Ely. “Taking the Right to Health Seriously: Implications for Health Systems, Courts, 
and Achieving Universal Health Coverage.” Human Rights Quarterly 39, no. 2 (2017): 341-368. 
19 The Committee on Economic Social and Cultural Rights (CESCR) has indicated on numerous 
occasions that States should give human rights such as food, health, water, and social security due 
attention in international agreements and consider the development of further legal instruments. See 
General Comment No. 12 (Food) para. 36, General Comment No. 14 (Health) para. 39, General 
Comment No. 15 (Water) para. 35, General Comment No. 19 (Social security) para. 56. 
20 CESCR (Committee on Economic, Social and Cultural Rights), General Comment No. 19: The right 
to social security (Art. 9 of the Covenant), UN Doc. E/C.12/GC/19, February 4, 2008, . 

http://monographs.iarc.fr/ENG/Monographs/vol100C/mono100C-11.pdf
http://www.who.int/intellectualproperty/en/
http://www.who.int/phi/publications/Global_Strategy_Plan_Action.pdf
http://www.who.int/phi/cewg_report/en/
http://www.who.int/hrh/migration/migration_book/en/


KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 127 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

21 CESCR. General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 
12). UN Doc. E/C.12/2000/4, August 11, 2000; CESCR. General Comment No. 15: The Right to 
Water (Arts. 11 and 12 of the Covenant). UN Doc. E/C.12/2002/11, January 20, 2003, paragraph 35. 
22 CESCR. General Comment No. 12: The Right to Adequate Food (Art. 11 of the Covenant). UN Doc. 
E/C.12/1999/5, May 12, 1999, paragraph 19; CESCR. General Comment No. 14: The Right to the 
Highest Attainable Standard of Health (Art. 12). UN Doc. E/C.12/2000/4, August 11, 2000, para. 50; 
CESCR. General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant). UN Doc. 
E/C.12/2002/11, January 20, 2003, para. 44(c)(vii) 
23 CESCR. General Comment No. 19: The Right to Social Security (Art. 9 of the Covenant). UN Doc. 
E/C.12/GC/19, February 4, 2008, paragraph 57; CESCR. General Comment No. 15: The Right to 
Water (Arts. 11 and 12 of the Covenant). UN Doc. E/C.12/2002/11, January 20, 2003, para. 35 
24 CESCR. General Comment No. 17: The Right of Everyone to Benefit from the Protection of the 
Moral and Material Interests Resulting from any Scientific, Literary or Artistic Production of Which 
He or She is the Author (Art. 15, para. 1(c) of the Covenant). UN Doc. E/C.12/GC/17, January 12, 
2006, paragraph 11(1); CESCR. General Comment No. 15: The Right to Water (Arts. 11 and 12 of the 
Covenant). UN Doc. E/C.12/2002/11, January 20, 2003, para. 35. 
25 CESCR. General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant). UN Doc. 
E/C.12/2002/11, January 20, 2003, para 36; CESCR. General Comment No. 19: The Right to Social 
Security (Art. 9 of the Covenant). UN Doc. E/C.12/GC/19, February 4, 2008, para 58. 
26 CESCR. General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 
12). UN Doc. E/C.12/2000/4, August 11, 2000, para. 64; CESCR. General Comment No. 15: The 
Right to Water (Arts. 11 and 12 of the Covenant). UN Doc. E/C.12/2002/11, January 20, 2003, para 
60; CESCR. General Comment No. 19: The Right to Social Security (Art. 9 of the Covenant). UN Doc. 
E/C.12/GC/19, February 4, 2008, para. 82. 
27 This is particularly explicit in tobacco and alcohol control and pharmaceutical policies. See 
Houston, T. P., E. R. Shaffer, and J. E. Brenner. "International Trade Agreements: A Threat to 
Tobacco Control Policy." Tobacco Control 14, no. 4 (2005): II19; Babor, Thomas, Raul Caetano, Sally 
Casswell, Griffith Edwards, Norman Giesbrecht, Kathryn Graham, Joel Grube, Linda Hill, Harold 
Holder, Ross Homel [et al.] Alcohol: no ordinary commodity. Oxford: Oxford University Press, 2010;  
Koivusalo, Meri. "Common Health Policy Interests and the Shaping of Global Pharmaceutical 
Policies." Ethics and International Affairs 24, no. 4 (2010): 395-414.  The issue was also taken up by 
the independent Panel on Global Governance for Health, see Ottersen, Ole Petter, Jashodhara 
Dasgupta, Chantal Blouin, Paulo Buss, Virasakdi Chongsuvivatwong, Julio Frenk, Sakiko Fukuda-
Parr, et al. "The Political Origins of Health Inequity: Prospects for Change." The Lancet 383, no. 9917 
(2014): 630-667;  McNeill, Desmond, Carolyn Deere Birkbeck, Sakiko Fukuda-Parr, Anand Grover, 
Ted Schrecker, and David Stuckler. "Political Origins of Health Inequities: Trade and Investment 
Agreements." The Lancet 389, no. 10070 (2017): 760-762. 
28 See, for example, McNeill, Desmond, Carolyn Deere Birkbeck, Sakiko Fukuda-Parr, Anand Grover, 
Ted Schrecker, and David Stuckler. "Political Origins of Health Inequities: Trade and Investment 
Agreements." The Lancet 389, no. 10070 (2017): 760-762. 
29 See, for example, Koivusalo, Meri, Ron Labonte and Ted Schrecker. “Globalization and policy space 
for health and social determinants of health” In Globalization and health: Pathways, Evidence and 
Policy edited by Ron Labonte, Ted Schrecker, Corinne Packer and Viviane Runnels. New York, 
London: Routledge, 2009. 
30 Lester, Simon. "Domestic Tobacco Regulation and International Law: The Interaction of Trade 
Agreements and the Framework Convention on Tobacco Control." Journal of World Trade (Law-
Economics-Public Policy) 49, no. 1 (2015): 19. 
31 Correa, Carlos M. "Implementing National Public Health Policies in the Framework of WTO 
Agreements." Journal of World Trade 34, no. 5 (2000): 89. 
32 Koivusalo, Meri and Nicola Watt. “Health in the context of emerging European trade negotiations.” 
Law and Global Health: Current legal issues. Volume 16, edited by Michael Freeman, Sarah Hawkes, 
and Belinda Bennett London: Oxford University Press, 2014 
33 Council of Europe. Council of Europe Convention against trafficking of Human Organs. Doc. CETS 
No 216, March 25, 2015. https://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/216;  World Health Organization. WHO guiding principles on human cell, tissue 
and organ transplantation. Geneva: WHO. 
http://www.who.int/transplantation/Guiding_PrinciplesTransplantation_WHA63.22en.pdf; López-
Fraga, Marta, Beatriz Domínguez-Gil, Alexander M. Capron, Kristof van Assche, Dominique Martin, 

https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/216
https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/216
http://www.who.int/transplantation/Guiding_PrinciplesTransplantation_WHA63.22en.pdf


128 KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

Emanuele Cozzi, and Francis L. Delmonico. "A Needed Convention Against Trafficking in Human 
Organs." The Lancet 383, no. 9936 (2014): 2187-2189. 
34 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. vs. Oriental 
Republic of Uruguay. (formerly FTR Holding SA, Philip Morris Products S.A. and Abal Hermanos 
S.A. v. Oriental Republic of Uruguay). ICSID Case No. ARB/10/7, July 8, 2016. 
https://www.italaw.com/sites/default/files/case-documents/italaw7417.pdf; Philip Morris Asia 
Limited vs. The Commonwealth of Australia. PCA Case No. 2012-12. 
https://www.italaw.com/sites/default/files/case-documents/italaw7303_0.pdf. 
35 Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2. 
https://www.italaw.com/sites/default/files/case-documents/italaw8546.pdf; Brook, Baker.  
“Corporate Power Unbound: Investor-State Arbitration of IP Monopolies on Medicines – Eli Lilly and 
the TPP.” PIJIP Research Paper Series 36. May 17, 2016; Howse, Rob. “Eli Lilly vs Canada a pyrrhic 
victory against Big Pharma.” International Economic Law and Policy Blog, March 26, 2017. 
http://worldtradelaw.typepad.com/ielpblog/2017/03/eli-lilly-v-canada-a-pyrrhic-victory-against-
big-pharma-.html; Intellectual Property Watch. “Inside views: TRIPS Flexibilities Under Threat From 
Investment Disputes: A Closer Look At Canada’s ‘Win’ Against Eli Lilly.” Intellectual Property Watch, 
April 27, 2017. https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-
closer-look-canadas-win-eli-lilly/; Public Eye. “Compulsory licensing in Colombia: Leaked documents 
show aggressive lobbying by Novartis.” Public Eye. April 12, 2017, 
https://www.publiceye.ch/en/media/press-
release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_no
vartis/. 
36 Achmea B.V. v. The Slovak Republic. (formerly Eureko B.V. v. The Slovak Republic). PCA Case No. 
2008-13, 2008. https://www.italaw.com/cases/417. 
37 van Harten, Gus and Dayna Nadine Scott. “Investment Treaties and the Internal Vetting of 
Regulatory Proposals: A Case Study from Canada.” Osgoode Legal Studies Research Paper 26, 2016. 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2700238&rec=1&srcabs=2713876&alg=1&pos
=4. 
38 Braithwaithe, John and Drahos Peter. Global business regulation. Cambridge: Cambridge 
University Press, 2000.   
39 Lexchin, Joel. "Harmony in Drug Regulation, but Who's Calling the Tune? an Examination of 
Regulatory Harmonization in Health Canada." International Journal of Health Services : Planning, 
Administration, Evaluation 42, no. 1 (2012): 119. 
40 Abraham, John and Tim Reed. "Reshaping the Carcinogenic Risk Assessment of Medicines: 
International Harmonisation for Drug Safety, industry/regulator Efficiency Or both?" Social Science 
& Medicine 57, no. 2 (2003): 195-204. 
41 European Commission. Medicines annex for TTIP negotiations. Brussels: European Commission, 
2016. http://trade.ec.europa.eu/doclib/docs/2016/may/tradoc_154582.pdf. 
42 Büthe, Tim and Walter Matti. The new global rulers. The privatization of regulation in the World 
Economy. Princeton, NJ: Princeton University Press. 
43 European Commission. TTIP- EU proposal for Chapter: Regulatory Cooperation. March 21 2016. 
http://trade.ec.europa.eu/doclib/docs/2016/march/tradoc_154377.pdf; European Commission. 
TTIP- EU proposal for Chapter: Good Regulatory Practices, March 21, 2016, 
http://trade.ec.europa.eu/doclib/docs/2016/march/tradoc_154380.pdf; Office of the United States 
Trade Representative. Chapter 25, Regulatory Coherence. Accessed May 21, 2017. 
https://ustr.gov/sites/default/files/TPP-Final-Text-Regulatory-Coherence.pdf. 
44 See, for example, the focus on OIRA in Sunstein, Cass. Simpler, the future of government. New 
York & London: Simon & Schuster paperbacks, 2013; Copeland, CW. Federal Rulemaking: The Role 
of the Office of Information and Regulatory Affairs. Washington, D.C.: Congressional research 
service, 2009. https://fas.org/sgp/crs/misc/RL32397.pdf. 
45 In contrast to services, the European Union proposal on investment includes national treatment for 
all services, including those which have been explicitly excluded by European Union Member States. 
See European Commission. Trade in Services, Investment and e-commerce. Brussels: European 
Commission, 2015. http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.pdf. The 
priority of markets as referenced is reflected also in the proposal on State Owned Enterprises (SOE). 
See European Commission. Possible Provisions on state enterprises and enterprises granted special 
or exclusive rights or privileges. Brussels: European Commission, 2015. 
http://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_153030.pdf. 

https://www.italaw.com/sites/default/files/case-documents/italaw7417.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw7303_0.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw8546.pdf
http://worldtradelaw.typepad.com/ielpblog/2017/03/eli-lilly-v-canada-a-pyrrhic-victory-against-big-pharma-.html
http://worldtradelaw.typepad.com/ielpblog/2017/03/eli-lilly-v-canada-a-pyrrhic-victory-against-big-pharma-.html
https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-closer-look-canadas-win-eli-lilly/
https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-closer-look-canadas-win-eli-lilly/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://www.italaw.com/cases/417
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2700238&rec=1&srcabs=2713876&alg=1&pos=4
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2700238&rec=1&srcabs=2713876&alg=1&pos=4
http://trade.ec.europa.eu/doclib/docs/2016/may/tradoc_154582.pdf
http://trade.ec.europa.eu/doclib/docs/2016/march/tradoc_154377.pdf
http://trade.ec.europa.eu/doclib/docs/2016/march/tradoc_154380.pdf
https://ustr.gov/sites/default/files/TPP-Final-Text-Regulatory-Coherence.pdf
https://fas.org/sgp/crs/misc/RL32397.pdf
http://trade.ec.europa.eu/doclib/docs/2015/november/tradoc_153955.pdf
http://trade.ec.europa.eu/doclib/docs/2015/january/tradoc_153030.pdf


KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 129 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

46 Fooks, Gary Jonas, Julia Smith, Kelley Lee, and Chris Holden. “Controlling Corporate Influence in 
Health Policy Making? an Assessment of the Implementation of Article 5.3 of the World Health 
Organization Framework Convention on Tobacco Control.” Globalization and Health 13, (2017). 
47 Intellectual Property Watch. “Inside views: TRIPS Flexibilities Under Threat From Investment 
Disputes: A Closer Look At Canada’s ‘Win’ Against Eli Lilly.” Intellectual Property Watch, April 27, 
2017. https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-closer-
look-canadas-win-eli-lilly/; Public Eye. “Compulsory licensing in Colombia: Leaked documents show 
aggressive lobbying by Novartis.” Public Eye. April 12, 2017, 
https://www.publiceye.ch/en/media/press-
release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_no
vartis/. 
48 Office of the United States Trade Representative. Chapter 9, Investment. Accessed May 21, 2017. 
https://ustr.gov/sites/default/files/TPP-Final-Text-Investment.pdf. 
49 European Commission. Using EU trade agreements to promote fundamental human rights. 
European Commission, 2012. 
http://trade.ec.europa.eu/doclib/docs/2012/february/tradoc_149064.pdf; Bartels, Lorand. The 
European Parliament’s Role in Relation to Human Rights and Trade Investment Agreements. 
Belgium: European Union, 2014. 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/433751/EXPO-
JOIN_ET(2014)433751_EN.pdf. 
50 Velluti, Samantha. "The Promotion and Integration of Human Rights in EU External Trade 
Relations." Utrecht Journal of International and European Law 32, no. 83 (2016): 41-68; Scherrer, 
Christoph, Thomas Greven, Aaron Leopold, and Elizabeth Molnari. An analysis of the effectiveness of 
ocial and environmental norms in free trade agreements. Brussels: European Parliament, 2009. 
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2009/406996/EXPO-
INTA_ET(2009)406996_EN.pdf. 
51 Bartels Lorand. 2017. “Human rights, labour standards and environmental standards in CETA.” 
Cambridge University Legal Studies research paper series 13, 2017. 
52 UN Human Rights Council, 23rd Session. Report of the Special Rapporteur on the right of 
everyone to the enjoyment of the highest 
attainable standard of physical and mental health. UN Doc. A/HRC/23/42, May 1, 2013; Hunt, Paul. 
"The human right to the highest attainable standard of health: new opportunities and challenges." 
Transactions of the Royal Society of Tropical Medicine and Hygiene 100, no. 7 (2006): 603-607.   
53 UN General Assembly, 70th Session. Promotion of a democratic and equitable international order. 
UN Doc. A/70/285, August 5, 2015.   
54 CESCR. General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 
12). UN Doc. E/C.12/2000/4, August 11, 2000, paras. 35 and 42 
55 See Young's discussion of consensus of human rights as global standards. 
56 Interpretation of Yamin, page 366, of Philip Morris Brands Sàrl, Philip Morris Products S.A. and 
Abal Hermanos S.A. vs. Oriental Republic of Uruguay. (formerly FTR Holding SA, Philip Morris 
Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay). ICSID Case No. ARB/10/7, 
July 8, 2016. https://www.italaw.com/sites/default/files/case-documents/italaw7417.pdf. 
57 UN Human Rights Council, 8th Session. Protect, respect and remedy: a framework for business 
and human rights. UN Doc. A/HRC/8/5, April 7, 2008. 
58 In response, former UN Special Rapporteur on the Right to Health Mr. Grover has proposed to 
develop binding obligations in international law coupled with a global enforcement mechanism for 
pharmaceutical companies for access to medicines. See Grover, Anand, Brian Citro, Mihir Mankad, 
and Fiona Lander. "Pharmaceutical Companies and Global Lack of Access to Medicines: 
Strengthening Accountability Under the Right to Health." The Journal of Law, Medicine & Ethics 40, 
no. 2 (2012): 234-250. 
59 Hunt Paul. “Interpreting the International Right to Health in a Human Rights-Based Approach to 
Health.” Health and Human Rights Journal, 18 no. 2 (2016): 109-130. 
60 Meshel, Tamar. "Human Rights in Investor-State Arbitration: The Human Right to Water and 
Beyond." Journal of international dispute settlement (2015): 25-26. 
61 Ibid. 
62 Toebes, Brigit. "The Framework Convention on Global Health: Considerations in Light of 
International Law." Global Health Governance 4, no. 1 (2015). 

https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-closer-look-canadas-win-eli-lilly/
https://www.ip-watch.org/2017/04/27/trips-flexibilities-threat-investment-disputes-closer-look-canadas-win-eli-lilly/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://www.publiceye.ch/en/media/press-release/compulsory_licensing_in_colombia_leaked_documents_show_aggressive_lobbying_by_novartis/
https://ustr.gov/sites/default/files/TPP-Final-Text-Investment.pdf
http://trade.ec.europa.eu/doclib/docs/2012/february/tradoc_149064.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/433751/EXPO-JOIN_ET(2014)433751_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2014/433751/EXPO-JOIN_ET(2014)433751_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2009/406996/EXPO-INTA_ET(2009)406996_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/etudes/join/2009/406996/EXPO-INTA_ET(2009)406996_EN.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw7417.pdf


130 KOIVUSALO & PEREHUDOFF, FUTURE FOR THE RIGHT TO HEALTH 

 

 
GLOBAL HEALTH GOVERNANCE, VOLUME XII, NO. 1 (SPRING 2018) HTTP://WWW.GHGJ.ORG 

63 Gostin, Lawrence O. "A Framework Convention on Global Health: Health for all, Justice for 
all." JAMA 307, no. 19 (2012): 2087-2092; Gostin Lawrence O. “Towards Global Framework for 
Health.” Bulletin of the World Health Organization 91 (2013):790–793; Gable, Lance and Benjamin 
Mason Meier, “Global Health Rights: Employing human rights to develop and implement the 
Framework Convention on Global Health,” Health and Human Rights 15, no. 1 (2013): E2. 
64 There are grounds to expect that on many health issues common health policy priorities are closer 
than those on trade or other policy areas and could clarify ground between appropriate forums for 
regulatory cooperation and principles for health 


	Introduction
	Thematic Content of the Special Issue
	Operationalizing Human Rights in Global Health through the World Health Organization
	Promoting Human Rights Across Multi-Sectoral Institutions that Govern Underlying Determinants of Health
	Economic Governance for Global Health through Human Rights
	From Global Health Governance to Global Governance for Health
	Transforming the WHO’s Role in Advancing the Right to Health in Conflict
	Leonard S. Rubenstein
	Toward a World Health Assembly Resolution
	Implementing the Resolution
	Making Data Available on Attacks
	The Crippled Social-Health Function of the WHO
	People-Centered Health as an Alternative Pathway?
	Conclusion
	Introduction
	The Right to Health
	The Right to Health, and Access to Pandemic Influenza Vaccines
	Discharging the Obligation

	Vaccination Levels
	Vaccinating Timings
	Recommendations
	Conclusion
	This paper has argued that that direct procurement from the PIP Stockpile is not a viable option for developing states seeking to obtain sufficient access to pandemic influenza vaccines in order to discharge their right to health obligations. In the c...


	Monitoring Interventions to Respond to Sexual Violence in Humanitarian Contexts
	Sara Davis, Doris Schopper and Julia Epps
	Methodology
	Differing institutional mandates
	Analysis of Indicators
	Medical Care
	The Problem of Denominators in Medical Service Coverage
	Mental Health Care and Psychosocial Support
	Legal Aid
	Conclusion
	Introduction
	Adopting Human Rights in the GFATM: Motivation and Mechanisms
	Adopting Human Rights: Insights from Sociological Institutionalism
	The Challenges of Adopting Human Rights by a Global Institution
	Challenging Institutional Context
	Reliance on Domestic Partners
	The Problem of Measuring Human Rights Effectiveness
	The Realities of Funding a Limited Number of Rights
	Conclusion
	International Health Assistance and Human Rights in Ethiopia
	Hiwote Fantahun
	Human Rights and Right to Health In Ethiopia
	International Health Assistance
	International Health Assistance: Discrimination
	International Health Assistance: Accountability
	Conclusion
	Hiwote Fantahun is a legal professional with experience in legal research, adjudication, counseling, and implementation of international development programs in Ethiopia, Switzerland, and the U.S. She graduated with LL.M in Global Health Law from Geor...
	4 Human Rights Watch. One Hundred Ways of Putting Pressure: Violation Of Freedom of Expression and Freedom of Assembly In Ethiopia. New York, NY: Human Rights Watch, 2010.
	19 World Bank. International Development Association Country Assistance Strategy for the Federal Democratic Republic of Ethiopia. World Bank, 2008, 32.

